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SUMMARY OF JUDGEMENT BY PRESIDING JUDGE

The Appeals Chamber is here today to deliver idggment on appeal in the case of
Eliézer Niyitegeka v. The Prosecutor. As was statethe Scheduling Order of 23
June 2004, today’s hearing for the delivery of dhdgement is taking place, pursuant
to Rule 15bis(A) of the Rules of Procedure and Ena#, in the absence of one of the
Judges of the Chamber, Judge Mohamed Shahabuddbenis unavailable due to
official Tribunal business.

The Appellant, Mr. Niyitegeka, appealed from thelgament issued by Trial
Chamber | of this Tribunal on 16 May 2003, follogim trial that began here at
Arusha on 17 June 2002 and included 33 trial days.

The Trial Chamber found the Appellant guilty on sbunts of the indictment, which
arose out of alleged crimes committed between Agnid June 1994 in Kibuye
Prefecture. During the relevant period, the Appetllaas the Minister of Information
in Rwanda’s interim government. The indictment gear the Appellant for his
individual criminal responsibility relating to seted incidents that occurred in
Kibuye prefecture, including the area of Bisesero.

The Trial Chamber convicted the Appellant on sixrds of the indictment: genocide
(count 1), conspiracy to commit genocide (countd®ect and public incitement to
commit genocide (count 4), and crimes against hutywah murder, extermination,
and other inhumane acts (counts 5, 6, and 8 raegpkgt The Trial Chamber



acquitted the Appellant on four counts: compliditygenocide (count 2), rape as a
crime against humanity (count 7), and two countsefous violations of Article 3
Common to the Geneva Conventions and of Additiétratocol 1l thereto (counts 9
and 10). The Trial Chamber sentenced the Appeltanimprisonment for the
remainder of his life.

On appeal, the Appellant challenged all the findirand decisions of the Trial
Chamber as findings or decisions that could noeHasen reached by a reasonable
Tribunal and submitted that his trial was manifesthfair in breach of his statutory
right to a fair trial.

Following the practice of the Tribunal, | will no#ad out the entire text of the Appeal
Judgement. Instead, | will summarise the issuesygpeal and the reasoning and
findings of the Appeals Chamber so that the Appelldlr. Niyitegeka, together with
the public, will know the reasons for the Appealsa@ber’s decision. | emphasise,
however, that this is only a summary, and thabggdnot in any way form part of the
Judgement of the Appeals Chamber. The only autiit account of the findings of
the Appeals Chamber is in the written Judgemencthvhiill be available today at the
end of these proceedings.

The Appellant’s brief of appeal contained 53 graund appeal. For the purposes of
the present Judgement, the Appeals Chamber hatedivine Appellant’s grounds of
appeal into eight categories.

First, the Appellant argues that the integrity lo¢ trial process was undermined by
the participation in the trial of a staff membertioé Office of the Prosecutor, Melinda
Pollard, who, at the time, was suspended from @&aah her home jurisdiction, the
State of New York.

The Tribunal’s instruments do not prescribe quadifion requirements for members
of the staff of the Office of the Prosecutor appegabefore it. Pursuant to Rule 37(B)
of the Rules, the Prosecutor’s powers in respeatdifidual cases may be exercised
by staff members of his office authorized by him amting under his direction.
Consequently, irrespective of Counsel Pollard’sditag to practise law in New York,
under the Tribunal’'s regulatory regime she wastledtto exercise such powers of the
Prosecutor as have been entrusted to her undeiBR(Bg of the Rules.

In the exercise of such powers, Counsel Pollard veagiired to adhere to the
standards of professional conduct set out in Putees Regulation No. 2. In
addition, as a staff member of the United Natiosise also had a duty to act in
accordance with the Charter of the United Natiats,Staff Rules and its Staff
Regulations, which include a duty to act with intggand honesty. Similar standards
are imposed upon defence counsel appearing béfer&rtbunal who have a duty to
“act honestly, fairly, skilfully, diligently and eomageously”. However, the Appeals
Chamber stresses that the integrity of the judioratess demands that these ethical
standards be applicable to all counsel appearifydéhe Tribunal. All counsel have
a duty to adhere, as a minimum, to these ethiealdsirds. This is independent of
formal provisions or counsel’s membership of aoral bar.



The Appeals Chamber notes that Counsel Pollard madsthe only Prosecution
counsel on the case and that she operated undesuffezvision of a Senior Trial
Attorney during the trial. Beyond making mere a#iegns about Counsel Pollard’s
possible misconduct in the proceedings against thiemAppellant has not shown how
Counsel Pollard’s past conduct in New York affedteitrial or rendered it unfair.

It has therefore not been established that CouPskrd’s past professional conduct
in the State of New York, the status of her licetcpractise law there, or her alleged
untimely disclosure that her licence to practise ila New York had been suspended,
has undermined the integrity of the Appellant’'altor deprived him of the right to a
fair trial. This ground of appeal is accordinglysmiissed. However, the present
finding is strictly limited to the matter considdrénere. It is not for the Appeals
Chamber to comment on Counsel Pollard’s past cdnduleer home jurisdiction or
her employment in the Office of the Prosecutor.

The Appellant also contends that the Trial Chamigered in relying on
representations made by Counsel Pollard with regatde non-existence of material
which may have benefited his defence, as well a&s dpportunity to seek an
independent inquiry into the existence of invedtgsl first-made records of
interviews with witnesses. It is, of course, essetihat the Chambers of the Tribunal
be able to rely on the integrity of counsel on bsites and that counsel be able to
rely on each other’s statements. Dereliction indbty of honesty may, in appropriate
cases, be cause for sanctions or for contempt @dougs. Such dereliction by
Prosecution counsel may also be contrary to thet@haf the United Nations and a
breach of the relevant Staff Regulations and Rafés.

The Appeals Chamber, however, finds no concretgeene of a violation of the duty
of honesty in the present case. In the absenceyfhowing of Counsel Pollard’s
breach of the prescribed standards, the Trial Cleamwias entitled to accept and rely
upon her representations and undertakings. Witheasto the Prosecutor’'s duty to
disclose to the Defence the existence of exculpagwidence, the Appellant did not
point to any instance where the Trial Chamber delen Counsel Pollard’'s
representation as to exculpatory evidence. Findllyas not been shown that Counsel
Pollard’s representations regarding the non-excgteaf first-made records were
factually incorrect; indeed, the Senior Trial Attey confirmed them during the
appeal hearing. Because it has not been establiblatdhe Trial Chamber erred in
law when it relied on Counsel Pollard’s represeotst and undertakings, the appeal
on this point is dismissed.

The Appellant’'s second category of arguments orealpis that the Trial Chamber
erred in law when it permitted the Prosecutor 1§ tgon Rule 70 of the Rules to
claim privilege over the first-made records of theestions that Prosecution
investigators put to witnesses and of the answigeng

The Prosecutor has the duty under Rule 66(A)(ithefRules to make available to the
Defence copies of the statements of all withesdesmwthe Prosecutor intends to call
to testify at trial. Neither International Tribunias provided a clear definition of the
term “statement” as used in Rule 66(A)(ii), andeac distinction has not been made
between “statements” under Rule 66(A)(ii)) and “ined documents prepared by a



party which are not subject to disclosure or ncaifion” under Rules 66 and 67 of the
Rules.

Records of questions put to witnesses by the Putisecand of the answers given
constitute witness statements pursuant to Rule b)Y Af the Rules. It is necessary to
disclose the questions put to the witness in cil@nake the statement intelligible. A
guestion once put to a witness is not an interotd any more; it does not fall within
the ambit and thereby under the protection of R@EA) of the Rules. If, however,
counsel or another staff member of the Prosecutades down a question prior to the
interrogation, without putting this question to thétness, such a question is not
subject to disclosure. Similarly, any note madecbynsel or another staff member of
the Prosecution in relation to the questioning lo¢ twitness is not subject to
disclosure, unless it has been put to the witness.

The Prosecution has to make available to the Deféne witness statement in the
form in which it has been recorded. However, soingthwvhich is not in the
possession of or accessible to the Prosecutionotdrensubject to disclosure. In the
present case, the Appellant has not sufficientimalestrated that additional records
exist that have not been disclosed to the DefeW¢ghout a showing of the
availability of such records it has not been esthbd that the Prosecution did not
fulfil its duty to disclose pursuant to Rule 66(#)of the Rules. On the contrary, as
was mentioned previously, the Senior Trial Attorreyfirmed that the Prosecution
has no such documents in its possession, and tpellapt has shown no reason to
doubt this representation. The Trial Chamber aldandt err in law when it permitted
the Prosecution to call witnesses for whom firsdmeecords were unavailable.

The Appellant also argued that the Trial Chambesdem law “by deciding that the
Prosecutor had not failed in her duty to presetvtha evidence as obliged by virtue
of Rule 41.” The Appellant did not identify the tasce when the Trial Chamber
supposedly made this decision, and it is not olwithat the Chamber in fact
considered this matter or that it reached the dmtigasserted by the Appellant.
Consequently, this ground of appeal is dismissed.

The Appellant 's third category of appeal assdré the Trial Chamber erred in law
when it decided not to recuse itself after CouRs®lard made a reference to a matter
that the Appellant contends is highly prejudiciniampossible to expunge from the
minds of the Judges. The Appeals Chamber has egfigatbeld that “there is a
presumption of impartiality that attaches to a &udga Tribunal and, consequently,
partiality must be established on the basis of adgand reliable evidence.” The
Appellant has not shown evidence of bias on thet drthe trial Judges.
Consequently, this ground of appeal is dismissed.

Fourth, the Appellant argues that the Trial Chandreed in its interpretation of the
specific intent requirement for the crime of gewleciArticle 2(2) of the Statute of the
Tribunal states in part: “Genocide means any offdlewing acts committed with

intent to destroy, in whole or in part, a natiorehnical, racial or religious group, as
such....” This provision mirrors Article Il of the @wention on the Prevention and
Punishment of the Crime of Genocide of 9 Decemi®di81In the Appellant’s view,

the words “as such” should be interpreted as refgrto a situation “where the



specific intent was to commit the specified actsiast the group solely because they
were members of such a group.”

This proposal, if adopted, would introduce into taéculus of the crime of genocide
the determination whether the perpetrator’s actewetivated solely by the intent to
destroy the protected group, in whole or in partwhether the perpetrator was
motivated by that intent as well as other factémsKayishema and Ruzindana, the
Appeals Chamber cautioned that “criminal intent fmeea) must not be confused
with motive” and stated that “in respect of genecighersonal motive does not
exclude criminal responsibility” provided that thenocidal acts were committed with
the requisite intent. This position was reinforéedProsecutor v. Jelisic, where the
ICTY Appeals Chamber observed that “the existerfca personal motive does not
preclude the perpetrator from also having the $igeritent to commit genocide.”
The term “as such” draws a clear distinction betwegass murder and crimes in
which the perpetrator targets a specific group beeaf its nationality, race, ethnicity
or religion. It does not create any obstacle faoaviction for genocide in a case in
which the perpetrator was also driven by other wations. The Trial Chamber was
correct in interpreting “as such” to mean that grescribed acts were committed
against the victims because of their membershtperprotected group, but not solely
because of such membership. This ground of appelismissed.

Fifth, the Appellant takes issue with the Trial @tieer's treatment of his alibi
evidence. The Appellant contends that the Trialrtieer erred in law by requiring the
Appellant to prove his alibi beyond reasonable doumbthe view of this Chamber, the
Trial Chamber correctly stated that the Prosecubesrs the burden of proof and that
an alibi defence does not bear a separate burden.Tiial Chamber affirmed that,
even where the alibi is rejected, it remains tlsk taf the Prosecution to establish the
offences charged beyond reasonable doubt. The agprarticulated by the Trial
Chamber conforms to that previously set forth by tAppeals Chamber.

The Appellant also contends that the Trial Chanfiléed to apply the same standards
in assessing Defence and Prosecution evidence.Appellant sets forth several
instances in which he believes the Trial Chambgacted the evidence of Defence
witnesses on the grounds that they were unablerdoide “details” about the
Appellant’s activities during the relevant periadhereas the Trial Chamber excused
Prosecution witnesses’ forgetfulness due to lapsdinoe, allowed inconsistent
evidence of Prosecution witnesses, and convicted dn the basis of vague and
unspecified Prosecution evidence. The Appeals Ckarhbas reviewed all of these
instances and, for the reasons stated in the widiegement, finds that the Appellant
has not shown that the Trial Chamber failed to wpp¢ same standards in assessing
Defence and Prosecution evidence.

The Appellant also argues that the Trial Chambegdem concluding that his alibi
evidence did not raise reasonable doubt as to whéih was in Kibuye area on 28
June 1994 giving orders to commit offences, asfiedtto by Prosecution Witness
KJ. As set out in greater detail in the written gemient, the Appellant has not shown
that the Trial Chamber’s finding of fact on thisug was one that no reasonable trier
of fact could have reached. The Appeals Chambeefine dismisses the appeal
related to the alibi.



The Appellant’'s sixth category of arguments consetthe Trial Chamber’s
assessment of the credibility of Prosecution wigessand the reliability of their
evidence. The Appellant raises numerous issuesrumdéiple grounds of appeal
concerning the Trial Chamber’'s assessment of theilmitity of Prosecution witnesses
and the reliability of their evidence. The Appetlasserts legal error with regard to
the Trial Chamber’s approach to assessing uncoratdxb evidence, inconsistencies
in evidence, and accomplice and identification emizk.

The Appeals Chamber has consistently held thatial Ghamber is in the best
position to evaluate the probative value of evideand that it may, depending on its
assessment, rely on a single witness’s testimonytife proof of a material fact.
Having reviewed the Appellant’s legal argument® Appeals Chamber concludes
that the Appellant has not shown that the Trial i@bar committed any error of law
in its treatment of uncorroborated testimony, dipancies between prior statements
and testimony, accomplice testimony, or identifmaand recognition evidence.

The Appellant also raised several challenges to cteglibility and reliability of
Prosecution witnesses upon whose testimony thé Chamber relied in making its
findings of fact. The Appeals Chamber is only éaditto substitute its assessment for
that of the Trial Chamber if no reasonable triefawt could have arrived at the Trial
Chamber’s conclusion and only if the error has siwreed a miscarriage of justice.

The Appeals Chamber’'s written Judgement analyzesAgppellants’ challenges to
credibility and reliability of Prosecution witnessen detail. In the view of the
Appeals Chamber, the Appellant has not shown tteftial Chamber erred in any of
its findings relating to credibility or that the iadkr Chamber failed to exercise due
caution when required in evaluating the testimomyPoosecution witnesses. The
Appeals Chamber holds that the Appellant’s factinallenges to the Trial Chamber’s
Judgement do not establish that the Trial Chambached conclusions that no
reasonable trier of fact could have reached or @hatiscarriage of justice occurred.
The appeal on these grounds is therefore dismissed.

Seventh, the Appellant contends that the Trial Qtemerred in law by finding that he
committed acts that were not pleaded in the inddcimand by relying on those
findings to convict him. The law governing challesgo the failure of an indictment
to provide notice of material facts is set out @tad in the ICTY Appeals Chamber’s
Judgement in Kupreskic. The Kupreskic Judgemenédtthat Article 18(4) of the
ICTY Statute, read in conjunction with Articles 2),(4(a) and 4(b), “translates into
an obligation on the part of the Prosecution ttediae material facts underpinning the
charges in the indictment, but not the evidencevhich such material facts are to be
proven.” If the Prosecution charges personal playsiemmission of criminal acts, the
indictment should set forth “the identity of thetm, the time and place of the events
and the means by which the acts were committedluréato set forth the specific
material facts of a crime constitutes a “materefedt” in the indictment.

Such a defect does not mean, however, that trishanindictment or a conviction on
the unpleaded material fact necessarily warrangs itttervention of the Appeals
Chamber. Although Kupreskic stated that a defecindictment “may, in certain
circumstances” cause the Appeals Chamber to rewersenviction, it was equally
clear that reversal is not automatic. Kupreskid @ben the possibility that the



Appeals Chamber could deem a defective indictmenhave been cured “if the
Prosecution provides the accused with timely, claad consistent information
detailing the factual basis underpinning the chauagainst him or her.”

Whether the Prosecution cured a defect in the indint depends, of course, on the
nature of the information that the Prosecution es to the Defence and on whether
the information compensates for the indictmentikifa to give notice of the charges
asserted against the accused. The timing of sucimcmications, the importance of
the information to the ability of the accused tegare his defence, and the impact of
the newly-disclosed material facts on the Prosenigi case are relevant in
determining whether subsequent communications magkeor the defect in the
indictment.

In considering whether a defect in the indictmeas been cured by subsequent
disclosure, the question arises which party hasbtimden of proof on the matter.
Although the Judgement in Kupreskic did not addrdss issue expressly, the
Appeals Chamber’s discussion indicates that theldsuin that case rested with the
Prosecution. It is noteworthy, however, that KugieSpecifically mentioned the fact
that the accused in that case had made a timedgtitn before the Trial Chamber to
the admission of evidence of the material fact uresgion. Failure to object in the
Trial Chamber will usually result in the Appealsddtiber disregarding the argument
on grounds of waiver. In the case of objectionsetiamn lack of notice, the Defence
must challenge the admissibility of evidence of enat facts not pleaded in the
indictment by interposing a specific objection la¢ time the evidence is introduced.
The Defence may also choose to file a timely motestrike the evidence or to seek
an adjournment to conduct further investigationsrnaer to respond to the unpleaded
allegation.

The importance of the accused’s right to be infafrokthe charges against him under
Article 20(4)(a) of the Statute and the possibitifyserious prejudice to the accused if
material facts crucial to the Prosecution are comoaied for the first time at trial
suggest that the waiver doctrine should not esti@eclose an accused from raising
an indictment defect for the first time on app&#here, in such circumstances, there
Is a resulting defect in the indictment, an accuseon who fails to object at trial
has the burden of proving on appeal that his ghiitprepare his case was materially
impaired. Where, however, the accused person @ujeatt trial, the burden is on the
Prosecution to prove on appeal that accused’styabiliprepare his defence was not
materially impaired. All of this is of course sutjeo the inherent jurisdiction of the
Appeals Chamber to do justice in the case.

I will now summarize the Appeals Chamber's condusi with regard to the
Appellant’s specific claims of lack of notice of tagal facts.

The Appellant first challenges the Trial Chambéirisling that “on 10 April 1994, the
Accused was transporting guns in Gisovu with tle@diers aboard a white Hilux.” It
is not clear whether the allegation of transpartaibf weapons is indeed a material
fact that should have been pleaded in the indictnteéawever, even if the Appeals
Chamber were to consider that the transportatiaguog amounts to a “material fact,”
the objection was not raised before the Trial Chermb



Because the Appellant waived this objection in Thal Chamber, it falls to him to

prove that the failure to plead in the indictmenhe¢ tallegation that the Appellant
transported weapons on 10 April 1994 materially amgd his defence. The

Appellant's Brief does not point out how he sufter@ny prejudice at all from the

leading of evidence on the transportation of weapon 10 April 1994. On the

contrary, his counsel was able to cross-examine&¥g GGH on the point and at no
time suggested that the Defence was surprisedstadtriment by the witness’s
testimony. Accordingly, the Appeals Chamber findst the Trial Chamber did not err
in relying on this fact to convict the Appellant.

The Appellant next challenges the Trial Chamberidihg, based on the testimony of
Witness KJ, that “approximately ten days after 6iA[P94” the Appellant “procured
gendarmes ... for an attack on Mubuga Church agdintsi. Again, it is not clear
whether the procurement of gendarmes constituteSmaterial fact” in the
circumstances of this case, but there is no neatktide this question. Even if the
Appeals Chamber were to consider that the procuremfegendarmes amounts to a
“material fact,” the objection was not raised befdhe Trial Chamber. The Trial
Chamber’s Judgement does not address such a complar does the discussion of
Witness KJ’s testimony in the Defence Final TrialeB mention it. The Appellant
makes no effort to specify how Witness KJ’s testijmoegarding the procurement of
gendarmes materially impaired his defence. Thisumgo of appeal is therefore
dismissed.

The Appellant next challenges the Trial Chamberidihgs of fact that the Appellant
was among the leaders of a large-scale attackp#éca called Kivumu, “sometime
between the end of April and beginning of May 1984d that he “was armed with a
gun and personally shot at Tutsi refugees.” Thasings relied on the testimony of
Witness GGY. Although the Trial Chamber statechie Judgement that “the Defence
does not complain of lack of notice with respecthe attack at Kivumu,” it is clear
from the record that the Appellant did object aaltto the introduction of this
evidence and received an unfavourable ruling. Ehifices to preserve the point on
appeal. The Appeals Chamber therefore addressesdtits of the challenge.

The indictment does not allege that a specificcataccurred at the end of April or

the beginning of May, let alone that it occurredKatumu, that the Appellant was

armed, or that the Appellant shot at Tutsi refugéée closest the indictment comes
to pleading these material facts, is a generagjatien that the Appellant led others in
several attacks in Bisesero, which is a “large ,ara“various locations and times

throughout April, May and June 1994” does not adéely inform the Defence that

the Prosecution intends to charge participatioa specific attack at Kivumu at the
end of April or beginning of May during which theppellant personally shot at

refugees. The indictment must “delve into particsilavhere possible; generalized
allegations of attacks in Bisesero do not suffice.

The Prosecution is expected to know its case befagees to trial. Given that the
Prosecution has not argued on appeal that it wias reoposition to plead the material
facts of the Kivumu attack with particularity, suab the timeframe of its occurrence,



its location, and the manner in which the Appellali¢gedly participated, the only
reasonable conclusion is that the Prosecution doaté included specific particulars
regarding the Kivumu attack in the indictment kaitefd to do so. This failure to plead
material facts rendered this part of the indictaafective.

The next question is whether the Prosecution hawrslthat the defect was cured by
other *“timely, clear and consistent information ail@tg the factual basis
underpinning the charges” against the Appellantthis regard, the Trial Chamber
stated that the sufficient notice of the Kivumuaekt was given through Witness
GGY’s statement taken on 25 October 1999. Howevee, Trial Chamber’'s
conclusion that the witness statement gave nofitkeoKivumu attack conflicts with
the Prosecution’s submission at trial, which waat the statement referred not to the
Kivumu attack, but rather to a later attack on 1Z&yM1994 at Muyira Hill.
Furthermore, no attack at Kivumu at the end of Agribeginning of May is included
in the summary of Witness GGY’s evidence in thesBootion’s Pre-Trial Brief.
Regardless of whether the witness statement refféoréhe Kivumu attack or not, the
Appellant could well have concluded from the faaluo mention Kivumu in the Pre-
Trial Brief that the Prosecution did not intendpt@sent evidence at trial regarding an
attack at that location or in that timeframe. Thedecution has not pointed to any
other communication that it believes informed thgpallant in a “timely, clear and
consistent” way that the Prosecution would incltfdeKivumu attack in its case.

The Appeals Chamber concludes that the Prosechiéismot shown that the failure to
plead the Kivumu attack in the indictment was curgdubsequent communication of
information. The Trial Chamber therefore commitéederror of law by convicting the

Appellant in reliance on evidence of his participatin an attack at Kivumu at the

end of April or the beginning of May 1994.

The Appellant’s next notice challenge concernsTthal Chamber’s finding that the
Appellant was one of the leaders of an attack agifHill on 13 April, during which
he was armed and shot at Tutsi refugees. AlthonghMuyira Hill attack of 13 May
1994 was not specifically alleged in the indictment was clear from the
Prosecution’s Pre-Trial Brief that the Prosecutiotended to charge the Appellant
with participation in an attack on that date andhatt location and that testimony
would be adduced stating that the Appellant wasedriand shot at Tutsi refugees.
Thus, any defect in the indictment in this regaabswured. The Appellant’s argument
seems to have less to do with defects in the imdiot than with the Appellant’s
suspicion that the Prosecution withheld exculpateiness statements of Witness
GGY. The Appellant offers no support for his theooy undisclosed witness
statements, which rests on nothing more than satonl

The Appellant also argues that he lacked noticanfdrmation concerning how
Witness GGR was able to recognize him as a paatitign the attack. The
circumstances that led the Trial Chamber to corltitat Witness GGR could
reliably identify the Appellant are not facts madéto the charges in the indictment,
but simply factors bearing on the credibility ofetlwitness’s testimony that the



Appellant committed criminal acts on 13 May 1994ctérs relating to witness
credibility need not be pleaded in the indictmécordingly, the Appeals Chamber
finds that the Trial Chamber did not err in findititgat the Appellant had sufficient
notice of the material facts of the attack at Maitill on 13 May 1994.

The Appellant raises a similar challenge with relgaran attack at Muyira Hill on the
following day, 14 May 1994. The Trial Chamber notiedt the 14 May attack was not
alleged in the indictment and was not mentionetheProsecution’s Pre-Trial Brief
or in any witness statement. The Trial Chamber lcmiec!, however, that the defect in
the indictment was cured by the fact that Witnes<SYGhad asserted in a prior
statement “that attackers used to come every déhet®isesero hills” and by the fact
that “Prosecution witnesses have testified to lacge attacks almost daily in various
areas in the Bisesero Hills.” As was discussedeiation to the Kivumu attack, a
general allegation of attacks in the Bisesero megloes not cure the indictment’s
failure to plead the specific date and locatiortt@ Muyira Hill attack on 14 May
1994 or the manner of the Appellant’s participatianit. The Prosecution has not
argued that it was not in a position to plead itmigrmation in the indictment.

The Trial Chamber also stated that the Appellambsce objection was addressed by
the fact that the 14 May attack was a “continuatbthe 13 May attack, of which the
Defence had notice, through the Prosecutor’s RaikBrief.” Even accepting the Trial
Chamber’s statement that the 14 May attack wasoatiftuation” of the 13 May
attack, a characterization that is not without dpttus finding does not answer the
guestion whether the Appellant was given adequatieanthat he would be charged
with committing criminal acts on 14 May 1994 at Nhay Hill. The notice
requirements of Kupreskic apply to the materiatdaaf all criminal acts, including
criminal activity that arises as a consequenceadiez criminal activity. As the Trial
Chamber acknowledged, the Prosecution did not camvate any information
suggesting that the Appellant would be charged waithattack on 14 May 1994 until
Witness GGY testified at trial. The Prosecution has rebutted the presumption of
material impairment of the defence that arises ftisiomission, nor has it suggested
that it was not in possession of the informatiolompto trial. The failure to plead the
14 May 1994 attack in the indictment was therefuoecured. The Appeals Chamber
accordingly finds that the Trial Chamber erred ®lying on evidence of the
Appellant’s participation in an attack at Muyirallin 14 May 1994.

The Appellant next challenges the finding that Appellant killed an old man and a
young boy at Kiziba on 18 June 1994. Review ofttiad transcript reveals that the
Appellant did not object to this evidence when @&swintroduced. Moreover, the
Prosecution’s Pre-Trial Brief gave notice that Vega GGV would testify that, after
two Tutsi refugees were found hiding in the busle, Appellant “shot and killed the
two Tutsi.” The Appellant cannot show, and does attempt to show, that his
defence was materially impaired by the failure teag the two killings in the
indictment. The Trial Chamber therefore committenl error in relying on this
evidence.
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The Appellant next notes that certain Prosecutiotn&gses testified that they knew,
recognized, or were otherwise familiar with the Afgnt due to prior encounters or
sightings. The Appellant contends that the detilthese previous sightings should
have been pleaded in the indictment or subjectidarmotice before the withesses
testified at trial. As was stated previously, thetails of a witness’s sighting of the
Appellant are not material facts, but rather go twedibility of the witness’s
testimony that the Appellant was in fact seen coitimgi a criminal act. These
grounds of appeal therefore fail. Next, the Appsllehallenges the finding that the
Appellant shot and killed “a girl of 13-15 years afe.” The Appellant does not
contend that he lacked notice that he would beggthawith this murder; rather, he
contends that the Prosecution should have pleddedvictim’'s “identity” in the
indictment or else disclosed it. The Appellant @rect that “the identity of the
victim,” if known to the Prosecution, should begded in the indictment. However,
this appears to be a case where the identity ofvib#m is not known to the
Prosecution. The only witness to testify to the deurstated that he did not know the
victim. The Prosecution is not obliged to forgohaige relating to a murder simply
because the victim cannot be identified. Ratherthia instant case, the victim’'s
identity could not and need not have been pleaddte indictment. This argument
accordingly fails.

The Appellant also asserts that he had insufficiestice of a particular witness
statement. This does not appear to be an argunegarding a defect in the
indictment, but rather an argument that the Triaba@ber erred in dismissing his
motion to exclude the witness’s evidence due teegedl untimely disclosure.
Specifically, the Appellant contends that the Pcasen incorrectly told the Chamber
that the statement was disclosed in November 2@0@reas he submits that it was
not disclosed until at least May 2002. The recarahat transparent as to the exact
moment when the statement was first disclosed. Keweven assuming that the
Appellant’'s submission is correct, the Appellaneslmot make clear what harm has
resulted. The decision whether to permit the wgnés testify was within the
discretion of the Trial Chamber. The Appellant has shown that, even assuming the
statement was not disclosed until May 2002, thalT@hamber failed to exercise its
discretion properly when it permitted the witnesddstify. This ground of appeal is
therefore dismissed.

The Appeals Chamber therefore finds that the Appelhad insufficient notice of two
of the material facts underpinning the chargesresgdiim, namely the allegations that
he had participated in an attack at Kivumu at the @ April or the beginning of May
1994 and that he had participated in an attack @yitd Hill on 14 May 1994. The
Trial Chamber therefore committed an error of lawraking findings with regard to
these allegations and in finding the Appellant tyuilnder various counts of the
indictment for having participated in these twoaekis. These errors of law do not
invalidate the decision, however, because no ctiomicon any count of the
indictment rested solely on the attack at Kivumuhar 14 May attack at Muyira Hill.
Accordingly, there is no basis for disturbing thpp&llant’s convictions due to these
errors of law.
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The eighth category of arguments concerns the semtémposed by the Trial
Chamber. The Appellant argues that the Trial Chanebeed in its consideration of
the evidence he offered in mitigation and gave fiigant weight to mitigating
circumstances. Having reviewed the Appellant’'s argats, the Appeals Chamber
concludes that the Appellant has not shown that Thal Chamber’'s decision
exceeded the discretion conferred upon it in mattdr sentencing. The Appeals
Chamber has also considered whether the Prosesufalure to give proper notice
of the Kivumu attack and the Muyira Hill attack &4 May 1994 affects the sentence
imposed in this case. The fact that the Prosecwti@s derelict in its duty to provide
adequate notice of two individual attacks does mdtgate the seriousness of the
Appellant’'s remaining crimes that were properlyedri under fair procedures.
Accordingly, the Appeals Chamber concludes thatsé¢herrors of law do not
invalidate the decision and do not warrant re-segite.

The Appellant raises additional grounds of appehickv fail to meet the requisite
standards for consideration by the Appeals Charpbesuant to Article 24 of the
Statute and are therefore dismissed. They are idedcm the Appeals Chamber’'s
written Judgement.

| shall now read the Appeals Chamber’s dispositibthe appeal in full.

For the foregoing reasons, THE APPEALS CHAMBER

PURSUANT to Article 24 of the Statute and Rule 118 of thddR;

NOTING the written submissions of the parties and thedl arguments presented at
the hearings on 21 and 22 April 2004;

SITTING in an open session;

DISMISSES the Appellant’s appeal in its entirety;

AFFIRMS the sentence of imprisonment for the remaindénifife;

RUL ES that this Judgement shall be enforced immedigetguant to Rule 119 of
the Rules;

ORDERS, in accordance with Rules 103(B) and 107 of thdeRuthat Eliézer
Niyitegeka is to remain in the custody of the TnbUpending his transfer to the State
in which his sentence will be served.
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The Judgement was signed by Judges ShahabudderrhadyilSchomburg, Weinberg
de Roca and myself on the fifth day of July 20Q4ltee Hague and issued this ninth
day of July 2004 in Arusha.
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