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IN THE MATTER of an application for

Judicial Review

R v. Director of Immigration and Refugee StatusiBenBoard ex parte Do Giau and others.
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20,21, 24 MORTIMER J.
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MORTIMER J:
Consolidation

This hearing began with nine consolidated applceti At an early stage, it became
clear both to the parties and myself that it wdwddmpossible to hear and determine all these
applications together. By consent therefore, Eoed that Mr Do Giau's application should be
heard and determined before the others which glhtfollow and be heard individually in due
course. Mr Do Giau's application was heard firsMr Fung's application.

The Application

Mr Do Giau (the applicant) is a Vietnamese natiortddving left Vietham he arrived in
Hong Kong by boat on 16th July 1988. He was dethon arrival. On 26th July 1989 and 9th
August 1989, he was examined by immigration ofcand on 23rd August 1989, he was refused
permission to remain in Hong Kong as a refugeeis @acision was confirmed by a senior
immigration officer. On 6th September 1989 he apgxkto the Refugee Status Review Board. The
Board reviewed the decision on 10th October 198Bam13th October confirmed it. On 7th
December 1989, he received notice of the Reviewd®adecision.
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Since the refusal of permission to remain as ageduhe has been detained pending his
removal from Hong Kong. Having been given leavat @ time) on 3rd March 1990, he applies for
Judicial Review to quash the decisions of the inmatign officer, the senior immigration officer
and the Refugee Status Review Board together litr oelief, and he challenges the legality of
the order for detention pending his removal froomgi&ong.

The Historical Background

The applicant is one of 180,000 Vietnamese nattoowalo have arrived in Hong Kong
since the end of the Vietnam war in 1975. TheyeHascome known as Viethamese Boat People.
Originally the Hong Kong Government's policy wagytant all Viethamese nationals who arrived
first asylum in Hong Kong pending their resettletneisewhere. This policy Her Majesty's
Government and the Government of Hong Kong confifaiethe International Conference on Indo-
Chinese refugees held in Geneva in June 1979 vidneaglly it was agreed that Vietnamese boat
people would be exempt from usual procedures liegal immigrants and asylum seekers. Inter-
alia Hong Kong agreed with the international comityuto continue granting automatic refugee
status to those who arrived from Vietham on theeustéinding that the rate of arrival would be
matched by a programme for resettlement internaliyan

However, by 1985 the international community becdese ready to accept Vietnamese
refugees for resettlement. As described by couriseds the result of "compassion fatigue”. On
the evidence of the Hong Kong Government Refugeer@mator at that time, Mr Hanson, it was
becoming increasingly clear that most of the Viateae arriving would not merit refugee status
under the relevant international agreements, thesgg the 1951 Convention and the 1967
Protocol. | accept this as the received opinianelxpress no view as to its accuracy.

The situation deteriorated. In 1988, 18,000 Vietase boat people arrived in Hong
Kong and only 2,700 were resettled. The increaamigals and the failure of the international
resettlement programme under the 1979 Conventiovoged a change of Hong Kong Government
policy. With effect from 16th June 1988, those veinoved were given a choice. They could
continue their journey and be given provisions atieer assistance which included the repair of
their craft, or they could be detained pending@sien whether or not to give them permission to
remain as refugees. If permission was refuseg,wuaild be detained indefinitely pending removal
from Hong Kong probably by repatriation.

The procedure for determining refugee status acitloig whether or not to give
permission to remain as a refugee under whichhla#ienged decisions were taken were not then
established.

In September 1988, after consultation and co-ojerdetween the United Nations

High Commission for Refugees (the UNHCR) and thaddiong Government a general statement
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of understanding was reached about Viethamesemsgdekers arriving in Hong Kong. A copy of
the General Statement of Understanding is annextdg judgment as Annexure 1. A procedure
for deciding whether a Viethamese boat person wae treated as a refugee was established.
Essentially it was the same as used for any asgkaRker but it proved to be too elaborate to cope in
a timely way with the numbers involved.

In April 1989, the population of Viethamese boable was increasing at the rate of
100 per day. So further consultation between tNelOR and the Hong Kong Government resulted
in the institution of the present procedure whiaswsed in this case although there have been
modifications since the time of these decisionkis vas agreed policy which was carried out
within a legislative framework.

The Legislation

On arrival from Vietnam, the asylum seeker is dwdiin a Vietnamese detention
centre pending a decision whether or not to gramtgermission to remain in Hong Kong as a
refugee. The relevant power pre-dates the preggenedure. It is to be found in Section 13D of the
Immigration Ordinance Cap. 115. The relevant peatls:

"13D (1) as from 2 July 1982 any ... former restdgfrVietham who arrives in Hong
Kong not holding a travel document .... may ..db&ined under the authority of the
Director ... pending a decision to grant or reflse permission to remain in Hong
Kong as a refugee or, after a decision to refuseg@rmission to remain in Hong

Kong, pending his removal from Hong Kong ..."

The decision whether to grant or refuse him perionst® remain is taken by an
immigration officer after an examination. Thiscerried out initially by an immigration assistant
who records personal details (inelegantly knowthas'bio-data"). Later, an immigration officer
checks this "bio-data" with the asylum seeker amerviews him to determine whether or not he is
to be treated as a refugee. These officers exgpawers under Section 4 of the Ordinance which

provides:

"4(1) For the purposes of this Ordinance, an imatign officer or immigration
assistant may: (a) ... examine any person on hisbor landing in or prior to his
departure from Hong Kong, or if he has reasonatlese for believing that such person
landed in Hong Kong unlawfully at any time; ... amgerson who is so examined may
be required by an immigration officer or immigratiassistant to submit to further

examination."



After an examination or examinations under Sedfidr) (a) the immigration officer may grant or
refuse permission to remain in Hong Kong as a efug

If he grants permission Section 13A provides bo#mdatory and available
discretionary conditions to such grant. No powegse exercised under this section in the instant or
any associated application.

Here, the immigration officer refused permissiod #éme applicant was then detained
pending his removal from Hong Kong under the sequmartiof Section 13D to which | have
referred.

When a person is so detained after a decisiorfuseéim permission to remain he
must be notified under Section 13D(3) of his righapply for a review of the decision to the
Refugee Status Review Board under Section 13F(b:s8ction (4) provides methods of service.

Section 13G provides for the setting up of the ds@nd for the making of regulations
about practice and procedure.

The Vietnamese asylum seeker's right to a revieygwen in Section 13F(1) and

Sections 13F(3)-(8) make further provisions. Testhl now refer.

"13F(3) In preparing his case for review under #@stion an applicant shall be

permitted all reasonable facilities to enable honobtain the assistance of

(@) his legal representative if he has one; or

(b) in any other case, a prescribed person.

and such representative or person shall be affatledasonable facilities to

enable him to render such assistance.

4) Neither the applicant nor his representativaidie entitled to be present
when his case is reviewed by the Board.

5) Upon the hearing of the review the Board shilke such decision as to the
status of the appellant and as to his continueehtien under Section 13D(1) as it may
think fit, being a decision which the Director midgawfully have made under this

Ordinance, and the Director shall give effect torsdecision.
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(6) For the removal of doubt, it is hereby declatet the making of an
application under this section does not give thegeby whom or on whose behalf it
is made the right to land or remain in Hong Konggieg the decision of a Board on

the application.

(7 A Board when considering any review under fastion shall act in an

administrative or executive capacity.

(8) A Board shall not be required to assign angoeador its decision and a

decision of a Board shall not be subject to revoe\appeal in any court.”

This statutory framework, however, is subject ® Bhirector of Immigration's
overriding power at any time to order the removaif Hong Kong of "any refugee or person”

detained under Section 13D.

There is no definition of "refugee” in the Ordinandn Section 2, the definition of
"Viethamese Refugee" is for present purposes lartibethose who are permitted to remain in Hong

Kong as refugees pending resettlement. Sectieadsrin the material parts:

"Viethamese refugee” means a person who:

(a) was previously a resident of Vietham; ... and
(b) is permitted to remain in Hong Kong as a retugending his

resettlement elsewhere."

For practical purposes whether a previous resioievitetnam is permitted to remain
depends upon the decision in the screening pradesther or not to grant permission to remain as
a refugee which in its turn depends upon a decisizgther or not the asylum seeker is to be treated
as a refugee or is a refugee.

The United Kingdom is a signatory to the 1951 imétional Convention relating to the
status of refugees as extended by the 1967 Prdvotdhe application of these international
agreements has not been extended to Hong Kong.et®ywhe definition of "refugee" and the
criteria for deciding whether a person comes withedefinition are applied in the screening
process to which I will now turn.

The Screening Process
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As | have indicated when the Hong Kong Governnagmiounced its change of policy

on 15th June 1988, new procedures for determi@hgyee status had not been established. They

were established after consultation and co-operatith the UNHCR and the "statement of

understanding” was reached in September 1988.

By this (inter-alia) the Hong Kong Government:

(1)

(2)

3)

(4)

Affirmed its undertaking that the determinatwirefugee status would be in
accordance with the 1951 Convention and the 196i&wl applying
humanitarian criteria based on the UNHCR Handbauwktaking into account
the special situation of asylum seekers from Vietna

Agreed a questionnaire (used by the immigratiicer in this application)
reflecting these criteria as a basis for the ineavn(i.e. the examination under
Section 4 of the Ordinance).

Agreed (in consultation with the UNHCR) to ddish procedures for the
determination of refugee status.

To advise those "screened out” of their rightlgection (then) under Section

53 of the Ordinance and of their right of legal iadv

For its part, the UNHCR (inter-alia):

1)

2)
®3)

4)

Declared its readiness to monitor (both geheeald on a selective basis) the
procedures for determination of refugee statusdermto advise the Hong
Kong Government on individual cases and determonagenerally.

Agreed to make available legal advice to theke needed it.

Confirmed that it had been fully consulted bg Hong Kong Government on
the establishment of both the criteria and the gulaces.

Agreed to brief the Hong Kong Government offscevolved in determining

refugee status.

These procedures initially established equated thitke for asylum seekers originating

elsewhere than Vietnam with a right to submit tregter to the Governor-in-Council for final

decision.

This procedure was quite inadequate to cope weamtimber of arrivals. By April

1989, arrivals were such that it would have takes years to complete the screening. Therefore,

after the further consultation to which | have redd, the procedure used in this case was

established and it is as follows:

1)

Using the questionnaire as a basis:
a)  Animmigration assistant interviews the asylwaker to obtain his
family and personal history and details (the bitajla
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b)  This is then passed to an immigration officele considers the
information and later conducts an examination g@meinations if
necessary) to establish refugee status. He eealtia information he
receives in accordance with the criteria and daetexswhether or not

the asylum seeker should be permitted to remaitoimg Kong as a

refugee.
(2) This is then considered by a senior officer winy or may not confirm the
decision.
3 If the decision is adverse to the applicantishdetained pending his removal

from Hong Kong by the Director of Immigration amdarmed of his right to
apply to the Refugee Status Review Board for semewiithin 28 days.

4) If there is an application for review, the asylseeker may have the

assistance of a lawyer provided by the UNHCR te@né his case in writing.

(5) A division of the board, that is a chairman anthember with the assistance

of a secretary then reviews the decision and makegher determination.
This is final subject to any proceedings for judiceview.

There is also an agreement between the Hong Korgr@ment and the UNHCR that
the UNHCR may request that an asylum seeker be a@ahdh and treated as a refugee. This
procedure is not relevant to the instant case avitll hot refer to it again.

The Vietnamese Refugees Division of the Immigrafi@partment

The Immigration Department has a special divismdeal with Viethamese asylum
seekers. This was established in 1988 to copethatihask. Now (and at material times) it
comprises four sections:

(1) The Operations Section

(2) The Vetting Section |

3) The Vetting Section Il

4) The Resettlement Section

The Operations and Resettlement Sections are leotrd to these proceedings. The
Vetting Sections provide the immigration assistamd immigration officers who carry out the
“screening” examinations.

These officers, who usually have had experien@an¥ing out examinations under
Section 4 of arrivals other than those from Vietpnane given training for their duties in the
screening procedure. This training consists oday@course which includes lectures and
workshops. Senior officers brief newcomers upendtiteria for determining refugee status, the

procedures in the UNHCR handbook and upon caseshwiaive already been heard. New officers
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are asked to familiarize themselves with the UNH&&dbook and guidance notes for them are
provided. Thereafter, seminars are held attengldabth experienced officers and newcomers in
order to pool their experience and in this the UNRHSsists.

Examining officers are assisted by the provisiodethiled information about country
conditions in Vietnam in order that they may cavuy their task of evaluating the evidence which
they receive. This distinguishes them significaftbm immigration officers who carry out
examinations of asylum seekers from other counb@Esuse in those circumstances, initially the
examining officer may have little or no informatiahout the country conditions of the origin of the
asylum seeker before him.

A special sub-section known as the Intelligencet dhvetting Section 1 was
established to provide information of country cdiadis in Vietham which is collected and kept up
to date from all available sources. No fewer thaven box files of information available to the
decision-makers in this case are before me. Flssme indication of the effectiveness of this.unit
The unit also disseminates information which it bakected by means of bulletins which are
available to assist immigration officers. Also Bwidficers may approach the Intelligence Unit if
they require further information upon any particudase in order to make a decision.

The Immigration Officer's Examination and Decision

The questionnaire is used by the immigration offe®a basis for the examination and
although an RSRB circular dated August 1989 (before the interview in this caseéjdated that it
was thought that this questionnaire had many sbarittgs and a new form was devised on
particular matters to avoid error, it was not thplecant’s case that the present questionnaire was
inadequate or unfair provided that it was fully gamdperly used. The questionnaire used in this
case is designed to elicit all information from #sylum seeker relevant to the criteria for refugee
status to enable the immigration officer to propeetermine the matter. It is open to him to ask
further questions. This will usually be necesgsargupplement the information he receives. He
follows the guidelines provided in the UNHCR handbon procedures and criteria for determining
refugee status which are summarized in the Immarddepartment’s guidelines provided for him.
At the examination, he has the assistance of aoGasé/Vietnamese interpreter. However, the
guestionnaire is in English and he records the arsim English. In detail therefore the usual
procedure is:

(2) After preliminaries and an explanation to tkglam seeker addressed in
Cantonese by the immigration officer and translatéal Viethamese,
questions are posed in Cantonese and translatetigtinamese, the answers
are then translated from Vietnamese into Canton&€ke.immigration officer

then translates into written English the answerglwhe receives.
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(2) The immigration officer having made the tratisiathen records the matter
in English on the questionnaire. The officer aoigesuch information as he
requires and notes it on the questionnaire (Thstuaaire relevant to this
case is before the court). He later makes hissaecon the information he
receives and records his reasons.

3) There was a further step in this case. Theigration officer recorded the
original answers having translated them into Ehghis pieces of paper (now
destroyed) and then later wrote up the notes dwt@tiestionnaire which is
before the Court. There are issues about thisgbéine procedure to which |
will return. The officer is required by the regtibams - the Immigration
(Refugee Status Review Board) (Procedure) Regukatido keep a record
including the questions and answers and to presbeveaterial upon which
he makes his decision. He is also required byemiee to give reasons.

It is not a feature of the recommended procedureh®opractice of the immigration
officer in this case to read back the notes thratghnterpreter at the end of or during the inemw
to check their completeness or accuracy.

The Refugee Status Review Board

This was established in 1989 by Section 13G ofafginance. Its powers are in
Section 13F and its procedure is provided for enrigulations to which | have referred and by its
own practice. The board consists of a chairmaur, deputy chairmen, and four members together
with administrative staff. Each review is carrma by a deputy chairman and a member, but the
chairman may also sit as an additional membereview is allowed if any one member sitting
considers that it should so be allowed.

The Board's powers are to decide upon the stattedfppellant” and his continued
detention under Section 13D(1) (the same powetiseaBirector of Immigration) and the Director
must give effect to the Board's decision. (SectiBR(5))

On the review, the Board receives and considers:

(1) The immigration officer's determination and reasons together with all

material upon which the decision was based, inolyduestions and answers.

(2) Representations and documentary evidence fnemapplicant, possibly

assisted by his lawyer.

3) Oral evidence from the applicant and/or the igration officer if the Board

SO requires.

4) Any other matter which appears to the Boardgaelevant.
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All this is provided by Regulation 9 Regulation (t@gether with Regulations 5 and 7)
and Regulation 11.

The sitting is in private (Regulation 8). Neitliee applicant nor his representative is
entitled to be present (Section 13F(4)) Howevait,ttinks fit it may require the attendance of the
applicant or the immigration officer to answer di@ss arising from the papers before it. When
one is required to attend, the other has the t@tb so and comment upon any answers given.
(Regulation 10)

The Board acts in an administrative or executiygacdy - though in my judgment this
is not a relevant factor in this case - it is remuired to give reasons and its decisions areopsn’
to review or appeal” (Section 13F(8)). But it mkisep a summary or record of its proceedings and
determinations (Regulation 14).

The practice of the Board has varied over the pevfats existence and there is no
direct evidence from the members of the Board wdralacted the review in this case. However,
usually (and in this case) one member of the Btalees primary responsibility for the file and
prepares an "aide memoire" upon it. The aide mesrogether with the file is passed to the other
member so that he or she may consider all the rabbsfore the Board. The chairman and
member then meet for the review hearing and the miemoire serves partly as a record of the
proceedings (see paragraph 10 of the Chairmaitseaits).

The evidence from the Chairman also shows thapithetice has changed during the
Board's existence but these changes are not relevtre instant case. The Chairman's affidavit
was sworn in July 1990 and it is not clear at v#tage each variation took place.

The Criteria for Determining Refugee Status

| can deal with this briefly because there is suésbetween the parties as to the
appropriate criteria to be applied by the immigmatofficer and the Review Board for determining
refugee status.

As agreed in the statement of understanding therahknation is in accordance with the
1951 Convention and the 1967 Protocol following tidHCR handbook - this includes therefore
both the criteria and the Board procedures. Asvehalready indicated these are not part of Hong
Kong law either domestic or international. Thelaggpion of the criteria and procedures is declared
Hong Kong Government policy for which it alone ésponsible.

The importance is that a Viethamese boat persarroral in Hong Kong and on his
detention pending a decision whether or not toibengpermission to remain in Hong Kong as a
refugee, has a legitimate expectation that anysaetivhether he is a refugee will be taken fairly,
on its merits and in accordance with the criteritniw the statutory framework which | have

described.
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The guidance notes for officers of Vietnamese Reduivision is a fair and accurate
summary of the criteria and procedures to be aghpliehese were prepared by Principal
Immigration Officer Mr K.F. Yam. He is to be congrkated upon them.

| will refer to the criteria and procedures wheaad only where) relevant to this
decision.

The Applicant's Case

| have already indicated that the applicant seed#tere to quash the decisions of the
immigration officer, the senior immigration officesonsequentially) and of the Review Board
refusing him permission to remain in Hong Kong asfagee. Also, he seeks to quash the decision
of the Director of Immigration to detain him penglinis removal from Hong Kong on the basis that
the Director had no power to order this detentindar Section 13D(1) as he was in fact a refugee.
Further he seeks consequential declaratory reBet. | have indicated to counsel that if the
possibility of declaratory relief arises, | will &wefurther submissions upon the matter.

Mr Fung, for the applicant, has advanced wide-nagpgubmissions. These | will seek
to summarize. First, he relies much upon the spattitude which the courts have towards asylum
seekers and he submits that the decisions maetation to refugee status by immigration officers
must be subjected to particularly rigorous exanmmat He relies upon the principle enunciated by
Lord Bridge in_Bugdaycay V. the Secretary of StateHome Affairs [1987] A.C. 514 at 531 F-G.
Lord Bridge said:

"The limitations on the scope of that power arel Wiebwn and need not be re-
stated here. Within those limitations the coursmuthink, be entitled to subject an
administrative decision to the more rigorous exatiam to ensure that it is in no
way flawed according to the gravity of the issuachtthe decision determines.

The most fundamental of all human rights is theviddal's right to life and when
an administrative decision under challenge is galitk one which may put the
applicant's life at risk, the basis of the deciswumst surely call for the most anxious

scrutiny.”
In the same case, Lord Templeman said at 537H:
"In my opinion where the result of a flawed deamsioay imperil life or liberty a

special responsibility lies on the court in therakzation of the decision-making

process."
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Mr Fung relies heavily upon this principle subnmigtithat the applicant is one who
claims refugee status and against whom a decisisftoéen made which may affect his right to life
and liberty.

Mr Fung then submits that the immigration officer@mination lacked fairness and
therefore was procedurally irregular or was in bheaf the rules of natural justice. Three broad
matters are advanced:

(1) Omissions before the examination.

(2) The manner in which the examination was coreflieind the failure to record

the examination properly.

3 Omissions at the conclusion of the examination.

I will consider particular allegations when | cotoedeal with them.

Then Mr Fung says that "a plain mistake of fact'they decision-maker is a ground
upon which in law the immigration officer's decisimay be quashed and that the immigration
officer made such errors in his decisions and thelsge to:

(1) The type of New Economic Zone in which the agapit lived and worked for

many years.

(2) The nature of conscriptive labour which hidhé&twas required to carry out

there and which he was required to carry out.

3) The consequences of a loss of household ratisirwhen he left the New

Economic Zone.

4) The effect of him receiving a draft for milijaservice.

(5) The erroneous recording of the fact that hekegiin a state-owned rice mill

and its consequences.

Some of these matters are put in other ways. stavgued that the immigration officer
wrongly concluded that the applicant was not adiafgr persecution because he had received
papers drafting him for military service and ald@t the officer had erroneously recorded his
employment in a state-owned rice mill, took thiiaccount adversely to the applicant and
therefore concluded erroneously that he was ngétad for persecution. On these matters and
others, it is submitted that the immigration offiselecision was unreasonable and perverse in the
Wednesbury sense.

Finally, it is said that the immigration officeriliad to fulfil the procedural requirements
required by the Ordinance in that he destroyedignal notes of the interview and therefore was
in breach of Regulation 7(b) because he faileda&eravailable to the Review Board all material
upon which his decision was based. In the coursegument, there were further points advanced

about the immigration officer which now do not reequfurther consideration.
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The decision of the Review Board is attacked asdei breach of the rules of natural
justice or procedurally unfair for failing to regeithe applicant to attend to answer questions when
there were disputes of fact between him and theigmation officer, and differences in his evidence
as recorded by the immigration officer and as adedrat the review. It is further argued that both
the Review Board and the immigration officer applibe wrong standard of proof in reaching the
decisions and it is argued that the Review Boalel’ssion was Wednesbury unreasonable.

Finally, in relation to the Review Board, it is@ddhat Board ought to have given
reasons for its decision in spite of the provisiohSection 13F(8). And in reply to the respontent
submissions that Section 13F(8) ousts the jurissfiaif the court in this matter, Mr Fung submits
that that section is not effective in preventing Board from reviewing that decision on the basis
that it was outside the Review Board's jurisdictao was a nullity.

The Respondent's Case

Mr Thomas for the respondent resists the applinagioeach of the specific grounds
advanced. He accepts the authority of Bugdaycage but points out that this is not authoritysfor
departure from the well-known principles appliedtbg courts in Judicial Review proceedings
which are that it reviews the decision-making psscand not the decision itself He submits:

(2) That there was no procedural unfairness rejatrthe immigration officer's

examination or the Review Board hearing.

(2) That if "a plain mistake of fact" is a groungam which a decision may be
flawed, this is limited to mistakes of fact knovendr available to the decision-
maker at the time of his decision and further tlmsuch mistake is
demonstrated in this case.

3) That no mistake over the application of thepgrgpolicy criteria was made
nor is it shown that the wrong standard of proo$applied by either tribunal.

4) That the immigration officer did not wronglyk&into account matters relating
to the draft or employment in a state-owned rick niihese were matters for
the evaluation of the evidence by the officer.

(5) That the immigration officer's and the ReviewaBd's decisions are not
demonstrated to be Wednesbury unreasonable orrperve

(6) That the immigration officer did follow the sti¢ory procedure in that he
made available the notes upon which his decisiahiwéact made.

(7 That the Director of Immigration had power &tan the applicant pending
his removal from Hong Kong once a decision notdopt him to remain as a

refugee had been made.
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In addition, he makes the general submission teatourt must resist, as being outside
its proper function, any temptation to evaluatedtielence before the immigration officer or the
Board so as to avoid usurping functions which argtiem and them alone.

He points out that this case concerns an alienlartaed illegally in Hong Kong
without travel documents and the screening proisegsnatter of policy not law. It is submitted
that the most the applicant can advance is thabke legitimate expectation that the policy agreed
between the Hong Kong Government and the UNHCRutalbich of course, there is no dispute)
will be fairly implemented. Therefore, he has oallegitimate expectation that the immigration
officer and the Review Board will in the circumstas, fairly consider his application for refugee
status in accordance with that agreed policy. Vihatfair procedure is to be judged, it is
submitted, from all the circumstances. The cirdamses to be taken into account are not only the
circumstances and nature of the decision itselflsd:

(1) The problems created by the number of arrigats the failure of the

resettlement programme.

(2) The fact that the screening arrangements weaenwith the consent, support

and co-operation of the UNHCR.

3) That the courts distinguish between the exerafgpowers to remove those

who are unlawfully in Hong Kong and the exercis@aivers to refuse entry
to Hong Kong.

Then, Mr Thomas submits that even if the applicant demonstrate some flaw in the
decision-making process, the court will only exgeeats discretion to grant relief if he can also
demonstrate that he has suffered some specifistioguor prejudice and none has been
demonstrated here. In any event, he says if tn@gnation officer's decision is in any way flawed,
this is cured by the proceedings before the Reeard.

He emphasizes the nature of the decision-makingegsand the fundamental nature of
the court's approach in that the court must natlwevitself in evaluation and assessment of the
evidence, and must not be tempted into that evaluatHe points out that the questionnaire is
designed to elicit the necessary information upbickvthat evaluation is made. After considering
the credibility of an applicant, the questions vihilse immigration officer and the Review Board
ask themselves (whether in fact a subjective fépewsecution has been shown if the applicant
returns, and if he does return whether that fegeodecution is objectively well-founded) are
matters which can only be decided by the tributiesnselves. See R v. Home Secretary ex-p
Sivakumaran [1988] A.C. 958.

He further points out that in the decision-makimggess perfection can never be

achieved. Itis to be expected that misundersteysdwill occur, an estimation has to be made of
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"country conditions" and there is room for appraoiaand evaluation of the evidence, and even for
the exercise of discretion by the officer or thevider Board. He relies heavily upon the words of
Lord Wilberforce in R v. Home Secretary ex-p Zafi®80] A.C. 930 at 947 pointing out that this
part of the speech of Lord Wilberforce was not avied in the following case of R v. Home
Secretary ex-p Khawaja [1984] A.C. 74.

Finally he submits that the Ordinance clearly piegi that the Board does not have to
give reasons for its decision and therefore thetaannot decide that it has to do so and the sourt
jurisdiction to review the Board's decision is @ast (See Section 13F(8))

Plain Mistake of Fact

I turn now to consider the possible effect of arphaistake of fact. Early in the hearing
Mr Fung submitted that | should admit a considexalolume of evidence contained in Bundle B of
"country conditions" in Vietnam. | rejected thes#dmissions and adjourned the application at his
request to allow him to test the point before tloai€ of Appeal. The appeal was dismissed. The
submissions on behalf of each party are summanized ruling and the Court of Appeal decision,
which are annexed to this judgment as Annexuresd23a

I indicated in the ruling at Page 4 d-f that | wabble prepared to hold:

"that if it is demonstrated that a finding of étrnal depended upon a material and

decisive fact (either physical or mental) whickesablished unassailably to be

erroneous (by agreement or otherwise) and thatuleefact was known or available to
the tribunal at the time of its decision, therthére is a real likelihood that the tribunal
would have come, or might have come, to a diffeceniclusion if the error had not
been made, that decision will be vitiated."

For the purposes of the appeal, this was not aigdie but | have heard further
submissions as it is alleged that such errors wearde by the immigration officer.

It is beyond argument that the information relatiogountry conditions produced by
the respondent's witnesses was available to thegration officer. This covered all the alleged
errors save for the effect of the applicant beialded up for military service. The question of
admitting fresh evidence on this point arose aadnhitted limited evidence on the point from both
parties to which | will return in due course.

The submissions related to what facts are to berdeg as "available" to the decision-
makers. Is the scope of Judicial Review limiteénrs of fact actually known to the immigration
officer or then available within his departmensabmitted by Mr Thomas?

Having heard Mr Fung | do not accept that the cpavters are quite so limited. If itis
demonstrated that a decision-maker made a maseriatiecisive error of fact, which although not

actually known to him or available in his departinemt was then easily available, generally known
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and unquestionably true, so that by inference gtrbe assumed to have been within the knowledge
of the department, then if the other conditionssatesfied, this may be sufficient to show that the
decision was flawed. But much depends upon ths f#che case. | would just add this that
usually a material or decisive fact will be one g¥his a condition precedent to jurisdiction; or one
which is the only or the primary basis for the dem, or a fact which the tribunal had to take into
account in order to reach its decision.

In this | am assisted by the passages to whichdemeference in my earlier ruling. In
my judgment this is not a new ground for judicediew. It comes well within the established
ground of "irrationality”. (See C.A. Judgment Aroee 3, Sir Derek Cons V.P. at page 11).

| turn to the evidence.

The Evidence

Not all the evidence in the affidavits admitteddyefme is admissible. In Annexure 4
to this judgment, there appears a list of affidaweit paragraphs thereof which have been admitted.

After the submissions concerning the allegatioplain error of fact about the effect of
the applicant's draft for military service, | sgelly ruled that in Stephen Denney's affirmatin
18th April 1990, the formal paragraphs 1 - 4 andhgeaph 32 together with Nguyen Dinh To's
affirmation dated 28th June 1990 formal paragrdph9, and paragraphs 86 and 87 should be
admitted. | also admitted evidence from the redpahin reply.

Mr Thomas took no objection to the applicant'sdafliit being before the court but
makes the point that the parts which deal withitketasich was not and is not alleged to have been
before either the immigration officer or the ReviBaard are inadmissible. For his part, Mr Fung
makes the same point without going into specifi@ifleoncerning matters in the respondent'’s
affidavits which are not relevant to this applioati Broadly, | agree with both these submissions
and it has not been necessary for me to seeket¢talgument as this would be impractical and in
the end not material to my decision.

On Mr Fung's application, | ordered that the imraigm officer, Mr IP Ka-man should
attend for cross-examination and | indicated thabuild admit his evidence under cross-
examination de bene esse. My ruling on that matteontained in Annexure 5 to this judgment.
Having heard the cross-examination and his eviddritave no hesitation in ruling his evidence in.
Although he cannot and could not be expected tallrdee examination or its details, his evidence is
of value in resolving the factual disputes. Thgpmndent made no similar application for the

attendance of the applicant for cross-examination.
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The Issues of Fact

There are a number of factual issues between thiecapt and Mr IP Ka-man, the
immigration officer, concerning the examinationdomducted on 9th August 1989.

Broadly, these concern:

(2) Things the applicant alleges were said butreoctrded and things recorded
which were not said. The applicant suggests thattas either deliberate or
consequent upon the double interpretation andhtiee franscription of the
original note.

(2) The applicant's allegation that the examinatias conducted in a hostile
manner so that either he failed or was not alloteeshy what he wanted to
say concerning his experience in Vietnam.

3 Whether the applicant produced documents ®irtimigration officer's
consideration, and if so how he dealt with them.

These issues are set out in paragraphs 35 - HE @fpplicant's first affidavit.

Mr Fung submits that as there was no applicatia@rass-examine the applicant, his
evidence is uncontested. What is more, he sayshitdapplicant had no opportunity to establish his
allegations orally. This he contrasts with the iigmation officer whose evidence has been
challenged on cross-examination and who to thisrexttas given evidence orally. Therefore, Mr
Fung argues the immigration officer's evidencehallenged, the applicant's evidence is
unchallenged, and in consequence | must accepipiiecant's evidence. | reject this submission.
A witness who gives evidence on affidavit is inbeiter nor in any worse position than a witness
who gives evidence orally.

The purpose of cross-examining the immigrationceffiwas to establish the applicant's
allegations by destroying the immigration officaredibility. Cross-examination often has this
effect. Sometimes it has the contrary effect. rélage situations where it is difficult if not
impossible to resolve serious factual issues adaafit alone but in the end, a judge has to resolve
factual issues upon all the evidence availablartoih order to determine what he accepts and what
he rejects on a balance of probability. To thatllinow turn.

The Interview

In determining the issues concerning the intervjdvasn greatly assisted not only by
the affidavits put in by the applicant and the irgration officer together with the immigration
officer's oral evidence, but also by the notesesspnal particulars (the bio-data) recorded on 26th
July 1989 by the immigration assistant, the imntigraofficer's note of the interview and to a

greater extent by the applicant's statement t&Rtheew Board on his application for a review when
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he had the assistance of an AVS lawyer. This waBrkt opportunity of commenting upon the
interview.

The affidavit of the interpreter is of less asgism@ Unlike the immigration officer, he
can vaguely remember this interview as the onlyasmn when he worked with this immigration
officer, but like the immigration officer he canmeimember the detail. | am also assisted by the
general information of "country conditions" andtakk documents available to the immigration
officer and the Review Board.

| address first the question whether the recoiidtefview is an accurate reproduction
of the contemporaneous notes made by the immigraffccer. | am satisfied that the bulk of the
record is a transcript of these notes althougmttes are no longer available. It seems to meitthat
would be quite impossible for the immigration offido construct that account and indeed he had
no reason so to do. It seems to me that they gdyompresent the immigration officer's
interpretation into English of the interpreter'sw@mese. The use of the third person is consistent
with interpretation and the making of a runningargkcwithout recording every question and every
answer. However, | am also satisfied that somts gae summaries of the original notes. For
example the summarized answers to the questiopage 10 (which is page 598 of the bundle). |
conclude that the notes before me are an accunatecbasionally summarized transcription of the
immigration officer's original contemporaneous sote

I turn to the applicant's allegations that the igwaiion officer failed to give him a
hearing because:

(1) The purpose of the interview was not propexiylained.

(2) The immigration officer frequently interruptldn - cut him off in mid-

sentence and asked him questions on unrelatedcssibethat he was not
allowed or discouraged from saying that which hehed to say about his

treatment in Vietnam.

(3) The immigration officer failed to record somiehts answers.
4) The immigration officer refused to look at dowents he produced save for the
pictures.

These general allegations are to be found in paphgr35 and 36 of the applicant's first
affidavit. The applicant's statement to the Revigavard contrasts with this. Save in relation ® th
documents he makes no such allegations againshthggration officer. He says that he is content
to rely upon the facts recorded by the immigrabéicer but "would like to clarify some
inconsistencies".

Leaving aside the issue about the documents, pateat when the applicant learned

the contents of the note, he felt he would havedito have given further details but | am satisfied
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that the absence of the detail was not the conseguaf any of the alleged misbehaviour by the
immigration officer. Subject to certain matterghwivhich | will deal, the applicant was able toajiv
his account on relevant matters and the accougabe was recorded. If this had not been so, the
applicant would have advanced this point earhhadpplication to the Review Board or at least
some explanation would have now been given fohaetng done so. It is proper (even essential)
for the immigration officer to seek to limit an &sy seeker's answers to pertinent matters. This
was the immigration officer's usual practice, idiproper practice and no doubt he did so at this
interview.

Although the immigration officer was new to thekta$ interviewing Vietnamese
asylum seekers before commencing he attendednangaiourse and additionally he had sat in on
other interviews and had studied case files. leunrtie had famillarized himself with the guidelines
of his department, the UNHCR handbook and inforamaéibout "country conditions". He inferred
that he had earlier experience of interviewingvats at the airport but this was certainly only his
third case in the Viethamese Vetting Section. Isatisfied that he followed his practice on this
occasion of informing the applicant at the begigroh the interview of its general purpose which
was to assess whether or not he was a "politiéadjee".

His use of this description "political refugee'cisallenged as inaccurate. As a
definition, it is certainly not adequate but thex@o question in my judgment of this colloquial
description misleading or prejudicing the applicarany way. He must have been only too well
aware of the purpose of the interview. Also, hgudeen in Hong Kong for just over one year, he
cannot have been taken by surprise by the timirtgisfinterview especially after the "bio-data”
interview had taken place a few days before.

The immigration officer first checked the bio-daaad where necessary corrected it
(See the corrected place of birth on page 1 thadge 586 of the bundle). He then conducted the
interview following the questionnaire. Althougletform of the questionnaire has since been
improved, this questionnaire was designed to dlicih the asylum seeker all information which he
could advance to support his claim. It is sig@ifitthat there has been no criticism of the
guestionnaire itself provided it is properly antdyfwsed.

There can be no doubt that the double interpretatra the choice of words involved
led to some errors and changes of meaning betvira¢mvhich was said in Vietnamese, and that
which was eventually recorded in English. Addi@ly, minor errors may have been made by the
applicant in his account and by the immigrationceff in his record. These matters may well
explain some of the issues, few of which are maltéwithis decision. It is important to note that
deal here with the issues of facts concerning Wwhppened at the interview and not with the

immigration officer's evaluation of those facts.
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The alleged deficiencies in the immigration offiserote could arise in a number of
obvious ways. The applicant's evidence on certaitters could itself have been mistaken or
incomplete; the interpreter's version either ofgjoa or answer could have been mistaken; his
choice of words could have been inappropriate;thkadmmigration officer's interpretation or
choice of words from the Cantonese similarly ccwdde been mistaken or inappropriate; and
further he could have erred in transcribing hienotlternatively, the applicant may have later
wished to change what he actually said in ordglaio some advantage.

An example it seems to me of obvious error is #w@rding of the applicant's father's
former occupation as a farmer rather than a tédodress maker). This is quite immaterial to the
decision but the likelihood is that this error &d®cause the father now is a farmer in the New
Economic Zone. On the other hand, | doubt whetierecording of the word "arable” to describe
the land available to the family was an errorseléms to me that the applicant's complaint and
therefore his evidence, is not that it was impdedib cultivate the land available, but that thesar
was too small and it was too poor to provide alilnved.

The appellant complained that he never said tlsatiother and four sisters were killed
by "stray" bullets but said that they were delibelsashot by the Communists when trying to escape
south. In the immigration officer's decision ibmarginal relevance but it illustrates the pesbl
of double interpretation. The word "stray" was tfaslation at the bio-data interview as well as
during the main interview, whereas the translatippearing on the application for review is "during
a communist bombardment”. This shows that in materatters, it is fundamentally important for
the immigration officer to ascertain by elicitingtdil or other means that the record is sound.

| am however satisfied that the applicant nevet aathe interview that he was
employed in a "state-owned rice mill". This wasarled as a consequence of an error of
interpretation or understanding. | note the immiign officer first checked the bio-data with the
applicant. He corrected the applicant's placeirti in his own hand on page 1 (A5 - 586 of the
bundle). No similar correction appears in the eyplent section where the words "self-employed"
are recorded at page 5 that is (A5 - 591 of thedl®)n The immigration officer gave evidence that
he noticed this discrepancy on checking (thatesdiscrepancy in the bio-data) but did not coritect
because the error was obvious from the later niofeeanterview. This | do not accept. If a
discrepancy had been obvious to the officer reagicorrection at the time when he checked the
bio-data, he would have either corrected the bie-daat least he would have made some reference
to the discrepancy in the later note. Also, highly likely that when recording the later
inconsistency, not only would he have noted thedmsistency but he would also have asked further
guestions to resolve it. The applicant raisedriaster at the first opportunity in his applicatifon
review. (See paragraph 4 A5 - 623).
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For the sake of completeness | deal with the issuie production of documents
although | do not consider it material. | resaduis issue in the applicant's favour to a limited
extent. Having seen the immigration officer | siyngpo not accept that he treated the documents
with contempt and the applicant with discourtekpelieve the immigration officer looked at the
documents which were handed to him, found (pertiaesigh the interpreter) that they confirmed
that which he was prepared to accept from the eqpiiand handed them back. He gave evidence
that he cannot have seen them because he madetocg@bies which was not only the laid down
procedure but his practice. A description of firactice does not appear in any of the affidavits n
so far as | know in any of the other documentghif had been the immigration officer's invariable
practice from the beginning it would have appeandus affidavit. | think the evidence is a later
but not dishonest reconstruction. In his submissio the Review Board the applicant says that he
handed the documents to the immigration officer Vduked at them and then handed them back to
him. | believe and accept this is what happer’sl] have said this is not relevant to my decision
and nor did it affect the immigration officer's daon either.

The note indicates that the family moved to the N&Hintarily but this is not entirely
consistent with other passages.

The following statements appeatr:

(1) In 1986 his (the father's) family was askediave to the NEZ.
(2) Their farmhouse was confiscated for governnusage.
3) The whole village was moved to the NEZ becdheg had all served in the

South Vietnamese army in the past.

4) Only those who were voluntarily moved into tHEZ were exempted from
conscriptive labour. Mr Do and his siblings did need to work unpaid
labour for the government.

| accept that these statements were made throeghtdrpreter but on the record there

is an inherent unresolved inconsistency bearingimd the problems to which | have adverted.

There is however no such inconsistency on the deagbout forced labour. It is clearly

stated that the father had to do "conscriptive labtogether with all who previously served in the
South Vietnamese army but that the applicant asgibling were not subjected to forced labour. |
am satisfied that this is what was said throughrtexpreter. If the immigration officer had been
under the impression that the applicant had bebjested to forced labour he would certainly have
asked further questions as to its nature. Theghitibes are against such a fundamental and
circumstantial error for which the applicant coren

Similarly, I am unable to accept that the applisaodntention that he explained to the

immigration officer that he was deprived of schoglat the NEZ after the 9th grade because of his
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"bad background". The circumstantial detail of #fceount recorded is such that | accept that the
record contains the gist of the account which p@ieant gave.

Further, if the applicant had said that he wasigdegrof schooling because of his "bad
background", this is such a relevant matter tartimaigration officer's enquiry that | am sure it
would have been both interpreted and recorded.

In other respects, the note contains little detbihe conditions in the NEZ. Obviously
the immigration officer did not investigate "forckdbour” any further once told that the applicant
did none. However the note does show a surprlaitigof detail about the applicant's departure
from the NEZ - concerning the question whetherairhe was allowed to leave voluntarily and his
life after leaving the NEZ and before leaving Vetm This is covered by the one sentence "after
then, he was working as a husk-rice worker in eestavned rice mill until his departure from
Vietnam."

The Immigration Officer's Decision

There is no dispute that the applicant along wlitbtaer arrivals at this time had a
legitimate expectation that the agreed and declaoédy would be fairly implemented and that the
decision would be made as to his status on itsten@nid in accordance with the criteria. The
decision making process is challenged on a nunfteetailed grounds with which I will now deal.

The Destruction of the Immigration Officer's Congmrary Notes of Interview

In his affidavit of 7th September 1990 (in Nguyeo's$icase but relating to this
applicant as well) the immigration officer at panegggh 19 says:

"During the interview | take down answers of theMamese boat person in English on

loose leaf paper which are transcribed onto thetgprnaire by me at the office

afterwards. All the answers are transcribed omgthestionnaire | would keep the

original notes for some time and dispose of theter lan. On the information put down

on the questionnaire | make the decision ..."

By Regulation 7(b) of the regulations:

"All materials upon which this (the immigration w#r's) determination was based,

including any questions put to that person andhgvers in respect thereof, shall ... be

made available ... for inspection .. to the applisarepresentative.”

Further by Regulation 11(b) the Board is requieeddnsider (inter-alia) this document
on the review.

Mr Fung submits that as the immigration officertd®ged this contemporaneous note

the Director was unable to comply with Regulatidbn) %o enable the applicant's representative to
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prepare for the review and the Review Board weesgmted from considering the material upon
which the determination was based so Regulatiowaslnot complied with. Further he submits
that as the regulations were not complied withréveew board is deprived of its jurisdiction and
the decision is a nullity.

The completed questionnaire and the notes witlerevprovided in purported
pursuance of Regulation 7 and the Board considéeedocument in purported pursuance of
Regulation 11. Mr Fung's submission is limitectlois point to the destruction of the
contemporaneous notes on the basis that thesethectmaterial" on which the determination was
based and not the questionnaire. | cannot ackepétsubmissions. As | have already said save for
occasionally summarized entries such as "he gayative answers" the questionnaire is an accurate
transcript of the contemporaneous notes. The igmestire contains the material upon which the
determination of the immigration officer was basédccept the immigration officer's evidence on
the point and in my judgment there was no breadhefegulations on the basis contended for.

For clarity | would add that these provisions ia tegulations are procedural and not
substantive so a technical breach would not nadgssitiate the proceedings either of the
immigration officer or the Review Board.

However, it would at least be wise to preservéralcontemporary notes of interview
whether or not they are transcribed onto a quesdioe later. This | believe would avoid any
suggestion that the transcription was at fault\aadld be available for inspection if required.islt
to be noted that in the record of the Seminar P&@) page 217 there appears the words "under no
circumstances should any records of interview meiehted.” | agree with and endorse that advice.

Was the applicant given a fair hearing before thmigration officer?

The contantion is that the procedure followed l&yithmigration officer was unfair
whereas he had a legitimate expectation that Isis w@uld be considered fairly and on the merits.
There is however no universal standard of fairmes&ir procedure”. If no procedure is prescribed
for a decision affecting a person the courts wilply such safeguards as are necessary to achieve
fairness in all the circumstances. This principlevell established. Lord Bridge expressed it in
Llovd v. McMahon [1987] A.C. 625, 702H - 703A whhka said:

" ... the so called rules of natural justice areemgraved on tablets of stone. To use the

phrase which better expresses the underlying conetgt the requirements of fairness
demand when any body, domestic, administrativeidicjal, has to make a decision
which will affect the rights of individuals depends the character of the decision-
making body, the kind of decision it has to make #re statutory or other framework
in which it operatos. In particular, it is welltablished that when a statute has

conferred on any body the power to make decisiffestang individuals, the courts
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will not only require the procedure prescribed Iy statute to be followed. but will

readily imply so much and no more to be introduogdvay of additional procedural

safeguards as will ensure the attainment of fagfies

In this case, the circumstances to be taken ircowat include the importance of the
decision to the asylum seeker and its possibletstf¢he nature of the decision itself; the
framework of statute and policy within which thecdgon is taken; the immigration officer as the
decision-maker or the review board in its caseaggstance with which they are provided by way
of information about "country conditions" and thaig; the manner in which the screening process
was established - by consultation and agreemehtamitl the assistance of, the UNHCR; the
procedure which was in fact adopted (for exampile use of the questionnaire); the provision of a
system of review; and the nature of the problentiviine screening procedure was designed to
resolve.

On these matters, | have had heard detailed sulemsssMr Thomas submits that one
of the circumstances to be taken into accountasttie courts distinguish between the exercise of a
power to remove a person lawfully within the juicdtbn and the exercise of an immigration
officer's power to refuse a person to remain. i#sdn support R v. Home Secretary, Ex-p
Khawaja [1984] 1 A.C. 74, 122-124 per Lord Brid@26-8 per Lord Templeman and 114D per

Lord Scarman. Whereas | accept that the natutteeadlecision and its likely effect must be taken

into account, the distinction drawn in Khawaja'sea between decisions on the facts which are
purely within the province of the immigration officand a jurisdictional fact which the court itself
will decide. Here the decisions are firmly withive immigration officer's province.

Mr Thomas further submits that | ought to take iat@ount the resources available or
made available for dealing with the problem. ldawo satisfactory means of considering this
objectively but as the procedure was establishethiéyiong Kong Government it seems to me that
it is the duty of those who establish the procedorestablish one which is objectively fair in té
circumstances.

However, it is right to give some consideratiortite problem and its magnitude for it
would benefit little an asylum seeker if he weréadeed for years awaiting a decision which is then
taken following the fairest procedure which manldalevise. Itis, of course, not the duty of eithe
the decision-maker or those who institute the pitace to establish or to seek to establish one
which is the fairest that can be devised. A pracedvhich is fair in all the circumstances is wisat
required and that will also be a procedure whigbratical.

It follows from this that what has been decidetiéca necessary feature of a fair

procedure in other jurisdictions and in other ainstances even in asylum cases where the same
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criteria are applied are not necessarily applicable and | do not find myself greatly assisted by
many of those decisions. The circumstances gbtegsent case are paramount.

Also, the applicant's contentions overlap. Oneigion may cure what otherwise
would be a defect. The procedure which was inftatdwed during the decision making must be
considered in the round.

Omissions before the Examination

| deal with the applicant's contention that the igmattion officer's decision was unfair
because of prior omissions. He submits that tipiggnt was not given adequate notice to prepare
for the interview, that he ought to have been gisaunselling or at least information about the
criteria upon which his refugee status would beessed, that he ought to have been given copies of
all documents held by the immigration departmérdt he ought to have been informed of the
nature of the examination and its purpose and aioghé&ve been given the questionnaire to
consider.

The applicant waited over a year for his first imatew which took place on 26th July
1989 when his personal details (the bio-data) weserded. There is no evidence of the length of
notice given to him before this interview. | asguim his favour that he was simply called in fog th
interview. The second interview took place 15 daysr and he was informed on the day before
that it would take place. He must have realizedhfhis experience in the camp that once the
personal particulars had been taken the main iet@rwould soon follow.

It is axiomatic that if there is a hearing suffitieotice to attend must be given; that if
allegations are made against the person he mustdsmed of their nature; and if he himself has to
present a case he must be given sufficient timpreparation and to gather his thoughts.

So far as the bio-data interview was concernedrepgvation for this was required and
in any event it was all checked and where necessargcted in the second interview.

Having been in detention awaiting interview for peae year and having had the bio-
data interview and having received one day's ndticéhe main interview | do not accept that the
applicant had no reasonable time to gather hisgifiistand prepare what he wanted to say or do at
the interview. Indeed it is evident from his owataunt that he had prepared himself to the extent
of getting together relevant documents and takmegiwith him to the interview. No allegations
were advanced against him so he did not need omebiut or prepare a case in those
circumstances. He was not given any counsellirgjrect information about the criteria but clearly
he must have known of the general nature of theitmdrom the documents which he took himself
and from his general experience in the camp. kidee documents he produced not only show this
but his year's sojourn in detention awaiting threaing process with others in the same position

must have at least sparked some inquiry.
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Much more importantly, the questionnaire upon whiahinterview is based is
specifically designed to elicit from the asylumlsareall available evidence which may assist his
claim. Further, the immigration officer is trainadd instructed to ensure that the applicant ptesen
his case as fully as possible, to conduct thevigerin a non-adversarial manner and to encourage
the interviewee to answer fully and freely all inggs. Where necessary the immigration officers
were encouraged by their training to seek detamfthe applicant (see the seminar notes).

In all these circumstances, | do not accept thatghrt of the procedure adopted was
unfair because of the prior omissions allegedval$ designed to fairly and reasonably elicit from
the asylum seeker all evidence and information wkiould be relevant to the inquiry and that |
believe was done in this case.

Did the immigration officer conduct the intervieaily?
The applicant's contentions on this were usefully accurately summarized by Mr

Thomas as follows:

(1) That the interview was superficial, perfunctand rushed.
(2) That the immigration officer indicated biaspredisposition to reject the
claim.

3) That he did not consider the documents proffénethe applicant which

would have had a material effect on the decision.

4) That the immigration officer did not properly accurately record the

applicant's statements.

| have already decided some of the issues of faah which these contentions are
based. Suffice it to say that | reject the alleyaof bias or predisposition to reject the clalm;
accept the documents were produced but | rejeatdhtention that these would have had any effect
on the decision because the facts contained thesi@ accepted. As to the recording of the
applicant's statements | accept that this was dogeod faith but that errors were made.

As to the allegation that the interview was supaf] perfunctory and rushed, | would
not describe the interview in those terms and &b &lxtent | reject the allegation. But as | have
indicated there is a lack of evidence and detaihénote about the reasons for the applicantigavi
the NEZ and his activities between that time arsddeparture from Vietham. As it happens, the
only information recorded about this period is ligtarroneous. | conclude that the reasons for
these omissions are either the immigration offictren lack of experience in conducting interviews
or more likely the effect on his mind of the errelating to state employment. | will return to
consider the effect and materiality of these eramd omissions.

Did the examination conclude fairly?

The applicant contends that fairness requires:
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(1) That the note of interview should be read kadke applicant as a check upon
its accuracy and completeness (i.e. the note wiasmow been destroyed).

(2) That the record (now available) ought to hagerbread back or made
available to the applicant after it had been coetpifom the notes for him to
check, and

3) The immigration officer's provisional conclusgought to have been put to
the applicant at an interview for his comment.

| have already dealt at some length with the ols/fmeblems which arise from double
interpretation. It goes without saying that doublerpretation ought to be avoided where possible,
but having regard to the scale of the problem facede screening process | am quite satisfied that
this double interpretation cannot be avoided inpmgctical way. It is and should be regarded as an
unusual feature of the process, regrettable, udatte but nevertheless of considerable importance
in this inquiry. Anyone who has had experiencédaible interpretation must be well aware of the
difficulties and problems which it creates.

Having regard to the risks of error and misundexditeg and the importance of the
record in the decision making process and theyligéfect of the decision | have no doubt that
fairness requires that the contemporaneous ndteeahterview should be read back again through
interpretation to the asylum seeker at the entefriterview, or during it, in order to check &) it
accuracy, and b) its completeness. This would tfigeopportunity to check the correctness of the
note and also it would give the opportunity to adgthing with which on second thoughts the
applicant may wish to deal. Further, it would gilie immigration officer the opportunity to ask
supplemental questions if he considers furtherildetey be of value to his enquiry or fair to the
applicant.

Had this been done in this case there is a reglfikod that the error about his
employment in a state-owned rice mill would haverbeorrected and that further details about his
departure from the NEZ and his situation betweanitg) the NEZ and Vietnam would have been
obtained.

Also, there is a real likelihood (not certaintyathhe apparent inconsistencies in the
record would have been resolved. In particulanay well have become clear whether the
applicant really said at the interview that the ifgisimove to the NEZ was voluntary and more
information about the conditions there may havenbedieited. See R v. Secretary of State for
Home Department Ex p. Thirukumar [1989] Imm A.R02282 per Parker L.J.

"l conclude by saying that we are informed tha now the practice for an

applicant seeking asylum to have each page ofubstgpnnaire read over to him
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and then signed by him as correct. This is, invimyv, very desirable for it will
thereafter avoid disputes as to what was and whatnet said by the applicant.”
Whereas | do not share the learned Lord Justioe®dence that future disputes would
be avoided in this way by the signing of each dagthe applicant after double interpretation
because that would be of little value, a note loy im his own hand that this had been done would
be helpful and perhaps disputes would be redutedholeheartedly accept the principal underlying
this statement of Parker L.J. although it was olaitel therefore not dealt with in the Court of

Appeal in the same case - reported [1989] Imm A(R.

The importance of checking this note is increaskdmone looks at the whole
procedure in the round. It is at this stage thatfact the applicant had received no counselling
becomes relevant. Although he could give a pdyfesetisfactory and full account of his own
experiences, his fears and the conditions in Viataa he saw them, it is in the nature of the
proceedings that he will only get a fair deal & immigration officer is careful to sympathetically
elicit full information and to ensure (as far asifiable) that the information he receives andneo
and upon which his decision is based, is bothamtl accurate.

As a general rule, 1 do not think that fairnessuresg the immigration officer to put his
provisional conclusions to the asylum seeker. @irse, in borderline or difficult cases, he may
wish on second thoughts to try to elicit furtheioimation and if he is inclined to disbelieve the
asylum seeker on a particular and material mdteemay wish to enquire from him whether there is
any way in which he can add to his account or phssupport his account with other evidence.
But all this depends upon initial checking of tla@enas an accurate and full account.

The Immigration Officer's Reasons

These reasons are challenged as defective. Thacedispute that the immigration
officer was obliged to give reasons and that thheasons had to deal with the substantial issues
before him and had to be proper, adequate andigitiée see Westminster Council v. Great
Portland Estates plc [1985] A.C. 661, 673D-E perdL.8carman approving in re Poyser and Mills'
Arbitration [1964] 2 Q.B. 467, 478 per Megaw J. lj@sthen was).

| summarize the immigration officer's reasons.

The applicant did not establish a well founded te#gyersecution within the 1951
Convention and the 1967 Protocol and was there&itused permission to remain in Hong Kong on
the following grounds - which | paraphrase:

(1) That although the applicant's father was pertsecwhen he was sent to re-

education between 1976 and 1981 because he hatiserthe South
Viethamese army, this persecution ceased when Balla to join his family



-30-

in the NEZ as arable land was allotted for themlamdvas able to start a new
life there.

(2) His and the family's move to the NEZ was thessguence of government
policy to develop and redistribute land and theyen®ot restricted in
developing the land for cultivation.

3) Although Do's father had to do some conscrgtabour, this was not
persecution as he only worked for three days pertmand it was in the
common interest. Further, he was not singled audliscrimination as there
were a lot of other workers working with him andviaes still able to earn a
living by his cultivation.

4) That although Mr Do's father suffered discriation to a certain extent and
this may have troubled the family, it was not ietable.

5) The applicant was not himself ill-treated aherefore was not himself
persecuted and it is noted that all Mr Do's sildimgere able to maintain a
standard of living.

(6) Finally, that in spite of the family backgrou(ttat is the father's and possibly
the brother's service in the South Vietnamese athgyjamily was not a target

for persecution (and therefore there was no weihfted fear of persecution)

because:
a) He had been called up for military service and;
b) He had been given employment in a state-ownedra

When considering these reasons it is necessatlidarourt to remind itself once more
not to usurp the function of the immigration officdt is for him and him alone to evaluate the
evidence.

The immigration officer knew from the informatiobaut "country conditions”
available to him that NEZs fell broadly into twaegories. The first being a "benign" variety
where people were asked to go in order to devatdpedistribute land which had either previously
been cultivated or was cultivable and where peopldd genuinely seek to start a new life. The
second being basically punitive colonies part efplarpose of which was to persecute those who
were perceived as enemies of the state and thmeilida, often situated in mountainous territory
where the land was poor and the conditions sexdifislthreatening. The occupants were not
allowed to leave the latter category and if thed; ¢hey were deprived of the advantages of
household registration.

Clearly, the immigration officer's evaluation o&thvidence he heard and recorded was

that the family moved to the NEZ voluntarily anatlit was of the "benign" variety where the
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family could genuinely make a living and the fatheuld start a new life after his re-education.
This was an important matter. If this was an appea rehearing it would be vulnerable but |
cannot conclude on the information the immigratfiicer received and recorded that his decision
was perverse or unreasonable in the Wednesburg.s&ite was there any plain mistake of fact in
this evaluation such as could render the decismthis basis flawed.

The immigration officer's decision that the fateeonscriptive labour was not
persecution is less easy. Especially as it apgearsthe note and the reasons that only those sent
to the NEZ involuntarily and who had served in 8wmith Viethamese army were required to do this
labour. Mild persecution remains persecution. ifigration officer also concluded that the
work was for the common good but | cannot think thes was decisive.

In the end, it is difficult to demonstrate thatstimatter renders the decision
unreasonable. On the assumption that the immagratificer wrongly described the father's
treatment as not persecution it was open to hitake into account that there were a number of
others there working together and that the workired was light because the issue was not
whether the father was persecuted but whethergpkcant had a well-founded fear of persecution.
The nature of the treatment of the father is tlweeefelevant however it is described. It would be
difficult if not impossible to conclude that themas any likelihood if this point stood alone thae t
decision would have been different for the mattes to be considered as a whole.

On the evidence in the record the applicant hindidlhot actually suffer persecution if
it is accepted that he did no forced labour. Theas no evidence of him being deprived of
household registration and the NEZ to which he watit his family was found to be of the
"benign" variety. However, it is clear from thermgration officer's final reasoning that he accepts
that the applicant - as the son of a South Vietrs@nseldier who had been to re-education for many
years - was a potential target for persecutionrmsmber of a "bad family" which he describes as a
"vice element”. It seems to me that the nub oflleisision was founded upon his view that anyone
who was called up for military service could noteb&arget and further - as complete confirmation
of this - anyone who had been given employmentstate-owned enterprise was not in fact a target
for persecution and could not regard himself asdsuch. So this point was relevant to the
immigration officer's decision on both subjectivelabjective aspects of the fear of persecution
and whether it was well founded.

Conclusion on the Immigration Officer's Decision

I now turn to the heart of the matter relatinghte immigration officer's decision. In
law there is no technical procedural irregularitypceach of natural justice. Actual injustice or a
real risk of it must be shown. Although not irudigial review Cumming Bruce L.J. succinctly
stated the principle in George v. Secretary ofeSte979] P.C.R. 609 at 621:
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"... 1 do not for a moment accept that, on the auties, there is any ground for the
view that there is such a concept known to thedawa technical breach of natural
justice. "A breach of natural justice” means thetause of what has happened .....
either somebody has actually suffered injusticehere is a real risk that somebody
has suffered injustice.”

Of course, some irregularities are so fundamehtdlihjustice can easily be inferred.
There are many illustrations. Here, the failuregad back the note did involve a real risk of
injustice, if not actual injustice because it islpable that:

(2) The error about state employment would have loeerected.

(2) Clarification of the inconsistencies in the@etould have been elicited
especially about the possible voluntary naturdhefNEZ and the applicant's
departure from it.

3 Further details would have been disclosed atheuperiod between him
leaving the NEZ and departing from Vietnam.

| am also of the opinion that the immigration ofiis understanding that the applicant
had obtained state employment was a most mataatirfin his decision. The reasons show that he
regarded this (inter-alia) as being important if canclusive that the applicant could not have &ad
well founded fear of persecution.

Also, the immigration officer's understanding abentployment probably coloured his
thinking during the interview to the extent thatdié not seek further details about the departure
from the NEZ and the period thereafter becauseitlvbe unnecessary for his determination. If
the employment point had been rectified he wouldoubtedly have gone into this in detail.

In all these circumstances, | have no doubt thefdlure to read the note back was
more than a "technical” irregularity. It was onkieh led to a real risk of injustice in that thevas
a real risk that it affected the decision.

That is not to say however that it actually wouddvé done so. | mention before
leaving it that other parts of the record are agjaime applicant's case. His reasons for leaving
Vietnam is one example. In making my decisionuéhthat well in mind.

| also find as part of my decision, that havingetaknto account and relied upon in a
most material manner that the applicant said innteview that he had state-employment when on
my finding he said no such thing, this rendersdé&eision unreasonable in the Wednesbury sense.
That matter was taken into account by the immigragifficer when he should not have done so.

| am satisfied that but for the effect of the revi® the RSRB (with which | will deal)
the immigration officer's decision was flawed oe trounds of procedural irregularity, (a breach of
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natural justice) and unreasonableness and subj#ut effect of the review the decision must be
guashed.

Now having determined that matter, it is unnecgsfarme to deal with other
submissions about the immigration officer's decidat should | be wrong | will indicate what my
decision would have been about certain other nsatter

I turn to the alleged plain mistake of fact conaegrmilitary service. There is no
dispute that the applicant told the immigrationa#f that he been called up for military service.
There is an issue whether a bribe was paid to atbidat this is not material. The applicant's
contention is that in assuming that no one whoavéarget" for persecution would be called up, the
immigration officer made a plain mistake of factigthwas material to and flaws the decision on
the basis which | have indicated. The foundatarttie immigration officer's view seems to be in
the notes of the seminar held on 18th March 198@wivould be available to him. Paragraph
2.2(i) - at page 2118 - reads:

"Military Services"

2.2(i)  As far as information gathered, the ethnien@se and the offspring of the
former South Vietnamese servicemen were not alldwesgrve in the army
probably for reason of their doubtful integrity."

I have admitted evidence from the applicant soltbah consider the point. This
indicates that after 1979 targeted persons weterrger exempt from military service. However
having admitted the evidence, | am satisfied theitet is no plain mistake of fact here made by the
immigration officer upon information available torh(in the way | have considered) of such
materiality that flaws this decision. Also, thésriot a plain and unassailable mistake of facis It
not of such a nature and so well known that | aepared to infer that it must have been available
to the immigration officer.

The point was material to the decision, but evénesating this decision-making
process to rigorous examination the evaluatiomefevidence on this point is in my judgment
within the province of the immigration officer. \iéethe court to strike down the decision on this
basis, it would be in serious danger of substiuiis own evaluation of this matter for that of the
immigration officer.

Again, it is likely that the immigration officer wid have asked for more detail about
the call-up had the error about employment beeslved.

The Standard of Proof
In any event, the applicant contends that the imamion officer and the RSRB failed to

apply the proper criteria to his case because pkeapthe wrong standard of proof.
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The standard required of an asylum seeker to éstialib case is that there must be
demonstrated a reasonable degree of likelihoodhthatill be persecuted for a convention reason if
he is returned to his own country (See Lord KaitRiv. Secretary of State for Home Affairs ex-p
Sivakumaran [1988] A.C. 958 at 994F.

In the guidelines "realistic likelihood" is the gi&sted test. The applicant submits that

the immigration officer and the Board adopted &edént test in that they were looking for severe
personal experience of persecution and that is@cessary. Both the Board and the immigration
officer accepted that neither the applicant norsibings had been persecuted. This factor wats par
of their evaluation of the case on the evidencadduibtedly, the nature of experience is a relevant
factor. If a person has in fact suffered perseauthis will often increase the likelihood that
subjectively he fears persecution and that objeltiliis fear is well founded. If he has not sudfir
such persecution, he must rely on other factanghé guidance notes, it is suggested (inter-alia)
that "the assessment officer should determine veingtlrsecution has taken place or is realistically
likely to occur.”

| do not accept that reference to this relevartbfaadicates that the wrong standard of
proof was being applied in the evaluation of thelence. In any event it is not material to my
decision.

Are these defects cured by the RSRB review?

The applicant requested a review of the immigratifficer's decision. It was
considered with his further evidence and submiss@on10th October 1989 and rejected on 13th
October 1989. Significantly no record is madeithex the aide memoire (page 661 and 662) or the
record of proceedings (page 663) of the applicahtdlenge to the evidence that he worked in a
state-owned factory. This remained a materialenath which the Review Board's decision must
have been based. At page 661 there appears ttemsen

"V.B.P. 1 (who is the applicant) ..resumed scha@pli®80, quitted in 1984 at M4 for
lack of interest drafted for military service, exaed through bribery, worked as a
husk rice worker in a state-owned rice mill ungl left Vietnam."

In the comments in the aide memoire, there appeawbrds "and the applicant could
work in a state-owned factory”. In the record aiqeedings, the last sentence of the body of the
record reads:

"The principle applicant (that is this applican®nked in a state-owned factory and
was able to lead a normal life."

Nowhere in any record of proceedings does the isfueh was then extant between

the immigration officer and the applicant as todnsployment appear.
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Mr Thomas submits that even if the immigration cgfis (and therefore the senior
immigration officer's) decision is flawed the coshould exercise its discretion not to allow relief
because those flaws are cured by the Review Baaiis oeview.

In unusual circumstances, | am satisfied that sidieg whether or not to quash a
flawed decision the court will take into accourd thature of any appellate-type hearing in order to
decide whether that flaw has been cured. SeerCalarr [1980] A.C. 574 - an application of the
principle not in judicial review but in a contraaticontext.

A clear example would be if the lower tribunal maaeerror of law which was later
completely rectified on appeal. In judicial reviéawever, the court will examine the
circumstances of any appeal and will ascertain drah fact any flaw demonstrated was remedied.

See_Lloyd v. Mcmahon (supra) at page 79G per Lardg® - again not a judicial review case but

the reasoning is helpful.

If an appeal has in fact cured a flaw then the towill consider the matter and exercise
its discretion whether or not to grant relief ihthe circumstances. | agree with Cooke J. (as he
then was) when he said in Reid v. Rowley [1977].2.\NR. 472 at 484 Line 10-16:

"As | see it the general principle is simply thatthe absence of provision clearly to the

contrary, the court always retains jurisdictiomédress a breach of natural justice by a
domestic or administrative tribunal but the exexr@$a right of domestic or
administrative appeal may tell against the grara discretionary remedy - the extent, if
any, to which it does so depending on all the oirstances.”

I turn to examine the circumstances relating toRbeiew Board's hearing. | have
decided here that the applicant did not get ahiadring - that is before the immigration officexrs-

a consequence of which one and perhaps more sericars were made. These are matters which
could be rectified by the Review Board. Here,dppellant was able to bring to the notice of the
Review Board errors which he complained had beesterby the immigration officer. He did so.
His statement and the submissions of the AVS lawyehis behalf were considered or ought to
have been considered.

Undoubtedly the powers of the Review Board gieeright of review at which
complaints can be made, new evidence can be ghetha matter can be considered completely de
novo - by that I mean that the hearing is not kaior need not be limited simply to the evidence
before the immigration officer. An entirely newseacould be presented on both sides.

However, although the review can be said to bendepgendent consideration of the
case, it cannot be said in this case that it rehtte same results after a full rehearing and that
neither its procedure in dealing with the mattepaper nor its decision had been influenced by the

immigration officer's decision.
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Indeed, the record of proceedings suggests thatttmégration officer's flawed
decision substantially influenced the Board. Thia matter upon which | have already touched and
I will further consider when dealing with the sulssion that the court's jurisdiction to review the
Review Board's decision is ousted by the Ordinana® not rehearse the points here but they are
relevant.

Further, the applicant himself ought not to haverbglaced at the disadvantage of
seeking to correct, in a written statement, somethhich on my finding he never said to the
immigration officer and which influenced both hiscision and the decision of the Review Board.
The record of proceedings before the Review Bolodvs that this error was never corrected and
became part of the Review Board's decision. Indeedssue of fact was either never appreciated
or was never considered.

| reject the respondent's submission that | ouglekercise my discretion not to allow
relief on the basis that flaws in the immigratidficer's decision were cured by the Review Board
review. They were not so cured. Relevant toc¢bissideration are some points with which I will
deal when considering the ouster clause - to whigw turn.

The Ouster Clause
Section 13F(6) reads:

"A decision of the Board shall not be subject taee or appeal in any court.”

Mr Thomas argues that the effect of this sectidhas court has no jurisdiction to review the
Board's decision in this particular case and thatdecision must stand.

He submits that the word "review" in the ordinargappropriate to cover judicial
review. This | accept.

Further, he submits that the section protects éogstbn of the Board from review by
the court unless its decision is a "nullity" bysea jurisdictional error of this | believe therenis

doubt and | also accept this submission. See Ingmv. Foreign Compensation Commission

[1969] 2 A.C. 147 where Lord Reid expresses theontgjdecision in his speech at page 171B - E.
"It has sometimes been said that it is only whetréanal acts without jurisdiction
that its decision is a nullity. But in such cagesg, word jurisdiction has been used in
a very wide sense and | have come to the conclukatrit is better not to use the
term except in the narrow and original sense ofribenal being entitled to enter on
the inquiry in question.

There are many cases where although the tribungjunsdiction to enter the
inquiry, it has done or failed to do somethinghie tourse of the inquiry which is of
such a nature that its decision is a nullity. #ynhmave given its decision in bad faith.

It may have made a decision which it had no powenake. It may have failed in
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the course of the inquiry to comply with the requaents of natural justice. It may
in perfect in good faith have misconstrued the f@ions giving it power to act so
that if it failed to deal with the question remdt® it and decided some question
which was not remitted to it. It may have refusetbhke into account something
which it was required to take into account. Qnéy have based its decision on
some matter which under the provision setting ittiyad no right to take into
account. | do not intend this list to be exhawstbwut if it decides a question remitted
to it for decision without committing any of theseors, it is as much entitled to
decide that question wrongly as it is to decideittly."

An identical provision to that in the instant cages considered in the Attorney General

v. Ryan [1980] A.C. 719. A decision which precedee enactment of the Hong Kong Ordinance.
This decision applied the principle in Anisminicord Diplock gave the judgment of the Board and
at page 730C - F he said:

"It is by now well-established law that to comehntthe prohibition of appeal or
review by an ouster clause of this type, the denisiust be one which the decision
making authority, under this act the minister, hatdiction to make. Ifin
purporting to make it he had gone outside his glicigon it is ultra-vires and not a
"decision” under the act. The supreme Court, énetkercise of its supervisory
jurisdiction over inferior tribunals, which inclugsxecutive authorities exercising
quasi-judicial powers may, in appropriate procegslieither set it aside or declare it
a nullity: (Anisminic Ltd). It has long been setllaw that a decision affecting the
legal rights of an individual which is arrived at & procedure which offends against
the principles of natural justice is outside thesgiction of the decision-making
authority. As Lord Selborne said as long ago &518 Spackman v. Plumstead
District Board of Works [1885] 10 App. Cas. 229024there would be no decision
within the meaning of the statute if there werethimg done contrary to the essence

of justice." See also Ridge v. Baldwin."

In South-East Asia Fire Bricks [1981] A.C. 363 @ev ouster clause was considered

and found to exclude the court's jurisdiction despn error of law made within its jurisdiction. A
fortiori argues Mr Thomas the court cannot reviedeaision for error of fact within its jurisdiction
and that is an end of the matter because the Bodinis case had jurisdiction to enter upon a

review of the immigration officer's decision.
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The question for my consideration is whether tbarf's decision (right or wrong) was
made within its field of inquiry or jurisdiction gbat it is protected from review by this court or
whether the decision is properly to be held to belidty so as not to be a decision at all witHie t
Review Board's jurisdiction.

The decision of the Board is attacked in a nunatb@ays and its convenient to deal
with those submissions at this stage.

It is said that the Board ought to have giveneaasand that they did not. They simply
expressed conclusions. | am unimpressed by thismssion. The Ordinance specifically provides
that the Review Board need not assign any reasonts fdecision and that is fatal to this argument.

| do however accept the associated submissior{apatt from the effect of an ouster
decision) the right not to give reasons does natiegt an inferior decision-maker from review. In
this case, for example, although reasons do nat twale given or assigned, there is a record of the
proceedings and this record can certainly be censtl

It is then said that the Board ought to have egedcits powers under Regulation 10 to
hear the immigration officer and the applicant lgrddecause the issue of fact between them could
only properly be resolved in this way. It is nesagy to look at the issues raised in the applioatio
for review in order to approach this problem. Friti@ way they are expressed in the applicant's
submissions to the Review Board | am not able yalsat an oral hearing was absolutely necessary
in order to ensure a fair hearing. The proceduecBoard adopts is set out in the regulations and i
within its own discretion. The weight to be givienmatters raised is within its own jurisdiction to
decide right or wrong but that is not to say tiharé are no circumstances in which an oral hearing
will be necessary to ensure that an applicant Has deal. | do not propose to consider this poin
further having regard to the decision which | arowglio make.

Similarly, on the same point it is not open to tloert to review the Review Board's
decision on its evaluation of matters before ityted that it is not unreasonable, perverse or
unlawful. Many criticisms have been advanced alfoeiBoard's evaluation of the evidence and
they are summarized in the grounds relied upon.

The applicant also contends that the Board's ibecigas a nullity because under
Regulation 11 copies of the documents required uRdgulation 7 were not available to it. | have
already dealt with this matter and | reject thersisision.

Two matters stand out in the record of proceedamgkthe "aide memoire” or summary
of the Review Board:

(1) There is no mention or record in the "RecdrB@mceedings” or the

"Summary" of the challenge to the evidence thawbeked in a state-owned

factory.
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(2) That Dr. Wai's recommendation (accepted by. [@i8AN) to confirm the
decision was on a similar basis to that of the igration officer which was
broadly:

(a) that the father of the applicant was persecute

(b) that the applicant was not

(c) that he worked in a state-owned factory and alge to lead a normal
life, and

(d) that he was an economic migrant.

Whereas the issue about conditions in the NEZamasidered by the Board and must
have been resolved adversely to the applicant thenstatement, "... they could lead a normal life
in the NEZ with farmland allocated for development”

The issue concerning "state employment" was notesgated or was completely
overlooked and ignored. This was taken into actasran undisputed fact which was part of the
applicant's evidence to the immigration officerh&i considering the immigration officer's
decision | have adverted to the importance oféhisr. The effect is that in making its decisiba t
Review Board relied upon evidence which had neeentgiven to the immigration officer. The
applicant was placed in the position of seekingdwect this error in his written submission to the
Review Board. His efforts failed. His evidencetbe point was overlooked. He remained unheard
on the point and evidence he had never given wazr@ed weight.

The results of the procedural irregularity or umfass in the immigration officer's
decision were repeated and continued through theefReBoard hearing. On this matter, the
Review Board failed to comply with the requiremenitsatural justice. It failed to take into
account that which it was required to consider laaskd its decision on evidence never given which
it had no right to take into account.

| am satisfied that these flaws are of such aredhat the Review Board's decision is a
nullity so that Clause 13F(6) does not oust thettjurisdiction to review that decision. It steu
be quashed as a nullity.

The Conclusion

Having reached this decision that the Review Beatdcision is a nullity and should be
quashed, it follows from my earlier ruling upon themigration officer's decision that it also must
be quashed. These decisions are quashed as dscisale in breach of the rules of natural justice,
or put more simply, they are quashed because tilecapt never received a fair deal in all the
circumstances. It follows that the senior immigmatfficer's decision also must be quashed.

There is one final submission with which | musaldds the Applicant's Detention
under Section 13D(1) Lawful?
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Although at one time it appeared that the apptisaubmissions were wider, in the end
they were limited to a challenge to the legalithf detention pending removal from Hong Kong
after the decision to refuse him permission to ieraa a refugee had been made. Specifically, this
related to the order of the Director of Immigratiamder Section 13D(1) dated 6th September 1989
and the order of the Review Board that he shoufdicoe to be so detained after its decision.

In summary, the argument is that the power toidgtanding removal from Hong Kong
under the section is limited to the detention asthwho are not in law and in fact "refugees”; that
the decisions of the immigration officer and theviees Board on this were wrong; that the
applicant is a refugee in accordance with the ait@nd therefore the Director of Immigration had
no power to detain under this section and the Refdeard had no power to continue the detention.

It follows, it is submitted, that the court itselfll enquire into and decide whether or
not the applicant is a refugee in order to decitletiver or not the power was properly exercised
because on a proper construction of the sectisrfdlot is a condition precedent to the exercise of
the power which seriously affects liberty and elifen

Section 13D gives the Director of Immigration tesparate powers of detention in
respect of a resident or former resident of Vietham

(2) To detain pending a decision to grant or refoisn permission to remain in

Hong Kong as a refugee, OR (emphasis added)
(2) To detain pending his removal from Hong Koffigraa decision to refuse him
permission to remain in Hong Kong.
For completeness, if a decision by an immigratifficer is made granting him permission to
remain as a refugee, a power to detain arises (Bwigion 13A. But | can leave that as being
irrelevant to my further consideration.

As | have indicated earlier, a "Viethamese Refligedefined by Section 2 of the
Ordinance as "a person who is permitted to renmakhang Kong as a refugee ..."

Any provision giving a power of detention mustdbectly construed. Such powers
may only be exercised strictly in accordance whit ¢ection. The power to detain pending removal
from Hong Kong can be exercised after a decisifusieg permission to remain in Hong Kong has
been made. The condition precedent or fact whighers the power is the decision to refuse
permission to remain in Hong Kong not the decisieno refugee status. On this, the section is
unambiguous. That decision having been takenisncese, the power to detain was lawfully
exercised by the Director of Immigration. The dem itself remains lawful and effective until
guashed and even if the Review Board's decisionowessde its jurisdiction and void rather than

voidable, the Director of Immigration's order fatention remains unaffected.
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Consequently, my ruling is that the applicant®di&on pending removal from Hong

Kong was lawful.

[After time for consideration Counsel for the dpaht did not pursue his application for

a declaration that the applicant is a refugee.]

J.B. Mortimer
Judge of the High Court

Mr Daniel Fung, Q.C., Mr G.J.X. McCoy & Mr MichaBlarwyne (Robin Bridge & John Liu)

assigned by D.L.A. for all Applicants.

Mr Michael Thomas, Q.C., & Mr Bernard Whaley (Atteyy Ceneral's Chambers) for Respondents

Annexure 1

Statement of an Understanding reached
between the Hong Kong Government and
UNHCR concerning the Treatment of Asylum Seekers

arriving from Vietnam in Hong Kong

1 The Hong Kong Government reaffirms that, notwiahsling the heavy burden placed
upon the Territory by the sudden influx of peopta Vietnam, all refugees will be treated
according to established international standardsnath have access to resettlement. It further
reaffirms its undertaking that the determinatiomedtigee status will be in accordance with the
1951 Convention and 1967 Protocol relating to th&us of refugees and UNHCR guidelines. It
further reaffirms its commitment to treat thoselasyseekers determined by this procedure not to

be refugees in a humane and dignified manner pgrbeir safe repatriation to Vietham. The
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Hong Kong Government will make every effort to emestinat satisfactory conditions of
accommodation are provided for all Viethamese asvamen resources allow.
2 The UNHCR, while expressing its understandinthefadministrative difficulties faced
by the Hong Kong Government, declares its concaraiid interest in the fate of all asylum seekers
arriving from Vietnam. It reaffirms its respongityi to ensure the protection of all asylum seekers
arriving from Vietnam. In pursuit of that respdmbty the UNHCR affirms its readiness to assist in
the care of all asylum seekers in Hong Kong anghitticipate by monitoring the procedures
(including the appeals procedures) for the deteation of refugee status, in order to advise the
HKG on measures necessary to fulfill its undertgkmabide by established and accepted
international standards.
3 The two sides will continue to discuss any mattieich concerns the treatment of
asylum seekers arriving from Vietnam in Hong Kong.
4 Bearing these conditions in mind, both sides lmaaehed the following understanding
on specific points.
A GENERAL
1) Access
For UNHCR officials:
Hong Kong Government continues to recognise UNH@R'g of access to
all asylum seekers, refugees and persons determotdd be refugees for the
purposes of discharging its responsibilities conicegy protection, assistance
and durable solutions. Appropriate arrangementd@imade between the
Hong Kong Government and UNHCR for the exercisthisfright.
For legal advisers:
Hong Kong Government will continue to permit anylam seeker, refugee or
person determined not to be a refugee to have sitaéss legal adviser, for
the purpose of consultations in connection with laggal proceedings to which
he is or will be a party in accordance with the gléong law.

(2) Services provided by Voluntary Agencies

The Hong Kong Government and the UNHCR will consjdently the need

for services in all centres for asylum seekersigeés and persons determined
not to be refugees. Where a need for servicegreed, these will be provided
by voluntary agencies designated by UNHCR followgogsultation with the

Hong Kong Government.

3) Funding



(4)
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The UNHCR will continue to meet the costs of theecanaintenance and
social services required by all asylum seekersgesds and persons
determined not to be refugees as provided in prag@ements with Hong
Kong Government and voluntary agencies, and sutgdbie availability of
funds for this purpose. These include the cosfead, water, fuel, transport,
relief items, education and training, recreaticawlvities and legal advice.
Consultation

The Hong Kong Government and the UNHCR will congirtlneir practice of
close co-operation and consultation on any mas#esting persons of
concern to the UNHCR. Observations, complaintsoonments on camp
conditions or management arrangement will be reggostomptly to the camp
or centre management. The Hong Kong GovernmenttendNHCR will
convene regular liaison meetings with individuattce managements.

Resettlement or Other Durable Solutions

UNHCR will continue to use its best endeavoursettuse the speedy
resettlement or other durable solutions for allgees in Hong Kong and
appropriate durable solutions for all other persafnrsoncern to UNHCR.

B DETERMINATION OF REFUGEE STATUS

(1)

()

®3)

(4)

The Hong Kong Government confirms that appegprhumanitarian criteria
for determining refugee status will be applied.e3d criteria, based on the
UNHCR Handbook on Procedures and Criteria for Deiteing Refugee
Status under the 1951 Convention and the 1967 ¢uptiake into account the
special situation of asylum seekers from Vietnarhe attached questionnaire,
which will be the basis for interview, reflects thlements of such criteria.
Hong Kong Government confirms its commitmentite establishment and
operation of procedures for determination of reuggtus which are in
accordance with the UNHCR Handbook.

The UNHCR confirms that it has been consuitdigl on the establishment of
the criteria and the procedures to be used by tmgHong Government for
the determination of refugee status. UNHCR wiiébthe Hong Kong
Government's officers involved in determinatiorrefiigee status.

UNHCR will monitor the determination procedsireMonitoring includes
observing the procedures on a selective basis@nsiiag the Hong Kong

Government both on individual cases and on detextioin generally.
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The Hong Kong Government will advise persoatednined not to be
refugees of the right of objection under Sectiorobthe Immigration
Ordinance (Chapter 115) and of their right of lea@Vice in preparing an
objection against refusal of refugee status. UNH@IRmake arrangements

to ensure that legal advice is made availablel ihase who need it.

C  TREATMENT OF ASYLUM SEEKERS AND PERSONS DETERMIBENOT TO BE

REFUGEES
1)

(2)

3)

The Hong Kong Government confirms that thedioons for asylum seekers
and persons determined not to be refugees wiljestito exceptional security
requirements, be no more restrictive than thoseaghplied in closed centres
prior to 16 June 1988.

The Hong Kong Government confirms that asykeekers and persons
determined not to be refugees will not be confittetheir dormitories from
dusk to dawn. The Hong Kong Government reservesidfimt exceptionally to
confine occupants to their dormitories when segudatuirements make this
necessary. Such measures will be adopted onlyt@emporary basis to be
discontinued when normal conditions return.

Hong Kong Government will continue to proviagequate food and medical
facilities to asylum seekers and persons determmioétb be refugees and will
continue to pay particular attention to the dietang medical requirements of

new arrivals.

D TREATMENT OF REFUGEES

(1)

(2)

Accommodation of new refugees

Those persons arriving after 15 June 1988 who etermhined to be refugees
will be accommodated in Refugee Centres.

Opening of closed centres

The Hong Kong Government will start an immediatd progressive opening
of the closed centres in situ, which will includeragressive lifting of
restrictions on the freedom of movement of thedesis to leave the centres
for purposes of education, employment, vocatiorahing, social and
recreational purposes. It is envisaged that tlusgss will be substantially
completed within 6 months. The UNHCR through tbumatary agencies will
progressively assume responsibility for the manageraf the closed centres
to be opened. The timetable for the transfer aiagament responsibility will
be established between the Hong Kong GovernmentUaiHiCR.
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San Yick

UNHCR does not consider San Yick to be suitablefmommodation. The
Hong Kong Government will commence a progressil@cegion of residents
from San Yick as a matter of urgency. It is engexshthat most, if not all,
residents of San Yick can be renoused by the ed@88. In the meantime,
the Hong Kong Government will implement the operohéan Yick as
quickly and to the maximum extent possible.

Tuen Mun Area 46A

The Hong Kong Government intends to develop an opfigee camp at

Tuen Mun Area 46A a quickly as possible and toawih the intention of
transferring refugees to the new camp once theaseemmodation becomes
available. The accommodation at Area 46A will bsdxl on a temporary
housing area or similar design. The planning efriew camp will be the
subject of continued discussions between the HamggkGovernment and the
UNHCR.

UNHCR confirms its commitment to take full respdmléty for the
management of the centre at Tuen Mun Area 46Ade@Rercised through its
operational partner and to meet all of the opegatwsts of the centre. In
addition UNHCR will launch an international appeakarly 1989 for funds
towards the capital cost of developing the centre.

Buildings and Land

The Hong Kong Government will offer licences ordes on all open centres
to be run by the operational partners of the UNHCRonN the
commencement of those licences or leases, thesBesror lessees will be
responsible for the maintenance of buildings areldfiassets.

Education

All refugee children will have access to schoolimgler programmes
organised and run by the operational partnerseotflRHCR. These
programmes will comprise adequate primary and sgsgreducation under
the direction of the UNHCR. UNHCR and the Hong dBovernment are
looking for suitable additional premises.

Medical Services

UNHCR will provide medical services at all refugeentres.

Vocational Training and Emplovment
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IN THE COURT OF APPEAL

BETWEEN

NGUYEN HO

NGUYEN CUONG

NGUYEN NGOC LANH

NGUYEN TAM LOC

DO GIAU

DAO DUC LINH

TO DANG MINH

TRAN THI VAN

DANG NGOC CUONG

ALL OF WHITEHEAD DETENTION
CENTRE HONG KONG, ASYLUM-
SEEKERS

and

DIRECTOR OF IMMIGRATION
REFUGEE STATUS REVIEW BOARD

Coram: Hon. Sir Derek Cons, VP, Kempster & ClougjiA
Date of hearing: 6th, 7th & 10th - 13th Decembe®@.9
Date of delivery of judgment: 13th December 1990

The Hong Kong Government will allow access to vmoel training and
employment opportunities outside the closed centtB$HCR will appoint a

voluntary agency to run job placement servicesdb@rgees.

Annexure 2

1990, No. 185
(Civil)

1st Appellant
2nd Appellant
3rd Appellant
4th Appellant
5th Appellant
6th Appellant
7th Appellant
8th Appellant
9th Appellant

1st Respondent
2nd Respondent
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Sir Derek Cons, VP:

Ever since 1975 a number of people commonly knasvthe Vietnamese boat people
have left Vietham in search of asylum and resettlenelsewhere. In the beginning those arriving
in Hong Kong were automatically treated as refugaesheld here pending resettlement elsewhere.
However in more recent years the pattern of resattht has failed to match the pattern of arrival,
so much so that by 1988 there had accumulatedtdgaeklog of boat people held here with little or
no prospect of imminent resettlement elsewhere.thad reason the policy of granting automatic
refugee status was discontinued as from the 15th 1888. Thereafter arrivals who chose not to
continue their travel further would only be accatdefugee status if they fell within the definition
of a refugee contained in the 1951 United Natioasv@ntion Relating to the Status of Refugees as
amended by the 1967 Protocol thereto. Those wihadali fall within that definition would face

indefinite detention and possible repatriation.

The Convention and the Protocol as such do ndyapplong Kong. Though the
United Kingdom has signed both agreements, theg havbeen extended to Hong Kong as they
have to other dependent territories. The useeti#inition was part of an understanding reached
between the Government of Hong Kong and the Urilatibns High Commission for Refugees
("UNHCR") by which in effect the application of ti@nvention and Protocol was extended to
Hong Kong, thereby restricting the ambit of thectision otherwise conferred on Immigration
Officers by Section 13A(1) of the Immigration Ordirce. This has been common ground

throughout these proceedings.

It may be convenient here to set out the definibba refugee:

"any person who owing to a well-founded fear ohiggpersecuted for reasons of race,
religion, nationality, membership of a particulacsl group or political opinion, is
outside the country of his nationality and is ueatnl, owing to such fear, is unwilling

to avail himself of the protection of that country.
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It is to be noted that the definition contains batsubjective and an objective element, i.e. the

possession of the fear and that the fear is welhded.

To implement the new policy a screening processseaup in consultation with the
UNHCR. The first system introduced proved too camsbme in practice and was subsequently
streamlined into the process applied in relatioth&éocases with which we are now concerned. Put
simply the asylum-seeker is interviewed by an Inmatign Officer on the basis of a questionnaire
drafted by the UNHCR. The officer's decision, whis recorded on the file together with his
reasons therefore, is then passed to a Senior Iratiwg Officer or Chief Immigration Officer
depending on the apparent complexity of the caserfdorsement or review. If ultimately the

refugee status is denied the applicant will befieatiofficially by the Director of Immigration.

In consideration of individual applications thenmgration Officers are required to
apply the guidelines contained in a Handbook orc&itares and Criteria for Determining Refugee
Status published by the office of the UNHCR in Jagul988. The officer has also the assistance
of Guidance Notes for Officers of the Vietham Refeg Division, a booklet which contains a
synopsis of the UNHCR Handbook and additional imfation prepared by a Principal Immigration
Officer of that Division. In addition 6, or perr&, of the 20 officers who figure in the cases
touched upon by this appeal had the benefit ohd#tece at a seminar organised by the Department
on the 18th March 1989.

Appeal against rejection is by way of review bg fRefugee Status Review Board, a
body set up under Section 13G of the Ordinancepréparation for the review the asylum seeker
may have assistance from his own legal represeatatifrom a member of the Agency of
Volunteer Services, an organisation which we urtdatsconsists of lawyers from various
jurisdictions who give their services free of cleardg he case files of all applicants rejected are
automatically sent to this Agency. Neither thel@syseexer nor his legal representative is entitled
to be present at the review but the Board may €t¢he attendance of the asylum-seeker at its

discretion.

There is no appeal from the decision of the Bolandl the avenue of judicial review has
not been closed. That avenue has been taken ByApeellants in the present instance, all of
whom were denied refugee status by Immigrationd@fs, the Board in each case subsequently
refusing to interfere. In the court below the Albpats sought various orders of certiorari and

mandamus, and declarations in respect of every sthtipe screening process.



-49-

During the course of the hearing before MortinderMr. Fung, who appears for all 9,
sought to introduce "expert" evidence of condition¥ietnam, firstly in the form of particular
written testimony from a member of the Institutesafst Asian Studies in the University of
California and from a journalist who was born inrtiloVietnam and has lengthy personal
experience of persecution and imprisonment unté$eaped in September last year; and secondly
in the form of extracts from reports published byresty Inteernational and by the International
League of Human Rights. This evidence forms plaatruch larger body of material contained in

a box folder which has been labelled Bundle B.

Objection to the admission of such evidence wkertdoy Mr. Thomas who appears for
the Director of Immigration and the Board. Heaarful that if allowed it might eventually place an
impossible burden on the authorities, bearing indhthe number of screened-out boat people
currently held in Hong Kong and the infinite vayief conditions in Vietham that might be put
forward for consideration. After argument extergdaver some days the judge rejected the
application. The sole question for our considerais whether he was right to do so. In the
meantime he has adjourned the further nearingec&fiplications.

The principles upon which fresh evidence may buitidd in applications for judicial
review have been set out by the English Court gielgh in_R. v. Secretary of State for the
Environment: ex. p. Powis [1981] 1 WLR 585 and ated in general by this Court in Re PC 17503
Lo Wing Tong [1990] 1 HKLR 325 at 337. | do noeghese principles as having been extended by
Bugdaycay v. Secretary of State for the Home Depamt [1987] 1 AC 514. The report gives little

indication of when or how the evidence there relipdn came into those proceedings and Lord
Bridge is careful to point out, albeit with respert different aspect of judicial review, thatugée
status questions are not to be treated differéptl$23) although within the limitations of juditia
review the court is entitled to submit decisiornsréon to a more rigorous examination (p. 531). A

similar view was expressed by this Court in Madase Bun & Lee Ching Ming v. Director of

Immigration Civil Appeals 54 & 55/90 unreported R3une 1990.

Mr. Fung submits that the proposed evidence shoeilddmitted for any of 3 reasons.
The first is set out in the first part of the figgbund of appeal contained in the Re-amended 8lotic

of Appeal:
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"The Learned Judge erred in law in failing to apate that a Court of law on hearing
an application for judicial review of an adverstigee status decision made by an
immigration officer and confirmed by the Refugeat8¢ Review Board ("the Decision
Makers") is obliged in law to admit evidence of oty conditions submitted before it
which demonstrates that the Decision Makers irctijg the applicant's claim for

refugee status

(a) did not have before them sufficient matewathable them to apply properly
or at all the objective test in determining whettiner applicant's professed fear

of persecution was well-founded"

or in the alternative words of the judge below:

"This same point is put more bluntly (but it amautd the same argument) that
evidence can be given in this regard to show tiatribunal whose decision is under

attack was incompetent to carry out its decisiardyt"

That an Immigration Officer could not properly gaaut his duties in this respect without some
knowledge of the conditions which pertained in Xaet is, | think, self-evident. But if authority is
wanted it can be found, for example, in R. v. Seeyeof State for the Home Department: ex. p.
Sivakumaran [1988] AC 958 at 992 where Lord Kedlds

"It is a reasonable inference that the questiontidrehe fear of persecution held by an
applicant for refugee status is well-founded is\Wkse intended to be objectively
determined by reference to the circumstances atrtfeeprevailing in the country of the

applicant's nationality."

and later, when rererring to possible persecuab93:

"Whether that might happen can only be determineeiXdamining the actual state of
affiairs in that country.”

It is reflected too in the United Nations Handbadkere it says at paragraph 42:
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"As regards the objective element, it is necesgagyaluate the statements made by the
applicant. The competent authorities that areedalipon to determine refugee status
are not required to pass judgment on conditiorte@mpplicant's country of origin. The
applicant's statement cannot, however, be conslderine abstract, and must be

viewed in the context of the relevant backgroumalgion. A knowledge of conditions

in the applicant's country of origin - while nopamary objective - is an important

element in assessing the applicant's credibility.”

In Mr. Fung's submission the need for fresh ewiden to illustrate, by comparison
with the evidence already before the judge of vitaat in fact been made available to the
Immigration Officers or the Board (which materigitdo be found in Bundles C and F), what was not
known to those two decision-makers; or, as he #aty put it, to show the lacunae that existed in
their knowledge. To that end Mr. Fung has takethtmugh the relevant affidavits, reports and
other documents by way of a detailed analysis undeous heads of "Targets of Persecution" and
"Forms of Persecution”, some of which latter hegesgs to be peculiar to Vietham. They are
succinctly set out in Paragraphs 17 to 19 of hidetkn argument, although some items have been

removed in the course of his reply this morning.

In my view this approach to the admission of fregldence is not open to the
Applicants. It finds no place in any of the Groarah which Relief is Sought filed on their behalf,
all of which are, I think, identical. | do not agt that it can be brought within paragraph 1(k)
which reads:

"The immigration officer failed in the premisestédke into account relevant

considerations or took into account irrelevant aerstions in reaching his decision."

That is to my mind something entirely different.

Objection on these lines was taken before thegumjow with the observation, we are
told, that had this approach been made known iarm®/to the Respondents the Bundles C and F
would have been considerably augmented. It ig thed the judge upneld the objection saying:

"l rule out the general evidence as being admissioshply to show what may or may
not have been available to him (i.e. the Immigrat@fficer) without reference to what

was in fact available to him known to the partiesitot yet known to me."
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The second reason put forward by Mr. Fung istiiaevidence will support an attack
upon the lines that the decisions were Wedneshuwngasonable, i.e. ground 6 of the Re-amended

Notice of Appeal, an approach that the judge belgected out of hand. He said:

"Further, general evidence of this nature, in &enapt to show that there was a
‘Wednesdbury unreasonableness' is certainly noisatbie, and no authority for this
startling proposition has been advanced. It woeldjuite wrong in principle in

proceedings for a judicial review to allow suchd=rice."

At the close of his judgment in Associated ProihPicture Houses Ltd. v.
Wednesbury Corporation [1948] 1 KB 223 Lord Gresammarised at p. 233 the relevant

principie:

"l do not wish to repeat myself but | will summariance again the principle applicable.
The court is entitled to investigate the actionhaf local authority with a view to seeing
whether they have taken into account matters wiief ought not to take into account,
or, conversely, have refused to take into accouneglected to take into account
matters which they ought to take into account. éxthat question is answered in favour
of the local authority, it may be still possibleday that, although the local authority
have kept within the four corners of the mattersctWwhhey ought to consider, they have
nevertheless come to a conclusion so unreasoriailead reasonable authority could

ever have come to it. In such a case, againnkithie court can interfere.”

From that exposition alone | am satisfied that asomableness as a factor by itself, what might be
termed the second limb in Wednesbury, can onlyidggd with regard to what was known to the
inferior tribunal at the time. Some support fastban be found in the concluding remarks of Lord
Russel in Secretary of State for Education andrf8ei®. Tameside Metropolitan Borough [1977]
AC 1014 at 1076 and he said:

"l would add this. The question whether the Sexyedf State was justified in his
conclusion that the proposals of the local autiiaviere unreasonable falls to be
decided at the date of his conclusion, June 11islommon ground. | would not
however subscribe to the view that facts subsetyubrdught forward as then existing

can properly be relied upon as showing that thegsals were not unreasonable unless
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those facts are of such a character that they eaaken to have been within the

knowledge of the department.”

The English Divisional Court may have taken aet#ht view in Re "H" unreported
CO/826/86 31st July 1987. But we understand thattordance with English practice no objection
was taken to the inclusion of further evidenceghdralso note that in the United Kingdom there is
no particular body of officers nor any tribunal wihispends its whole time dealing exclusively with
refugees from one particular jurisdiction. This®es to me a significant difference between the two

jurisdictions.

Mr. Fung contends that the words "wednesbury uoregseness" in the grounds of
appeal are apt to include what | would term thet fimb of Wednesbury, i.e. the tribunal has
refused or neglected to take into account mattéishwit ought to have taken into account. He

relies upon the explanation given by Lord Greeng @29 of the report:

"For instance, a person entrusted with a discretiast, so to speak, direct himself
properly in law. He must call his own attentiorthhe matters which he is bound to
consider. He must exclude from his consideratiatt@ns which are irrelevant to what
he has to consider. If he does not obey thoss,rhemay truly be said, and often is
said, to be acting 'unreasonably'.

For my part | do not think the words are normadilgyen to extend that far. But if indeed
that should be the correct interpretation grounds.naturally subsumed in the last approach put
forward by Mr. Fung. It is this approach which lpgisicipally occupied our time in this appeal and
is set out in the second paragraph of the firstiggoof the Notice, namely, that the learned judge
was obliged to admit evidence which demonstratasttie Decision Makers made a material error

of fact in determining that the Applicant's profegsear of persecution was not well-founded.

This proposition is based upon observations in Taaee first by scarman,... (as he

then was), in the Court of Appeal at p. 1030:

"Secondly, | do not accept that the scope of jadli@view is limited quite to the extent
suggested by Mr. Singnam. | would add a furthierasion to those specified by him:
misunderstanding or ignorance of an establishedelrdant fact.”



-54-

and again by Lord Wilberforce at p. 1047 in the deaf Lords:
"If a judgment requires, before it can be made gtkistence of some facts, then,
although the evaluation of those facts is for teer8tary of State alone, the Court must

inquire whether those facts exist"

Further support can be found in the words of sibiR&€ooke in Daganayasi v. ...inister of

Immigration [1980] NZLR 131 and in New Zealand kighIndustry Association Inc. and the
Minister of Agricultural and Fisheries [1988] 1 NRL544.

I would most respectfully suggest that this apphaacist be in accordance with basic
principles, for if the Court may properly interfasien the inrerior tribunal has not taken into
account some matter which it should have doneCthat must also be able to do so when the
inferior tribunal has got that matter wrong. Bumust be something that is plainly wrong or, a&s th
judge below put it, "established and unassailableeterroneous”. Courts must in no circumstances
allow themselves to be enticed into the evaluatiom fact which is properly within the exclusive

jurisdiction of the tribunal.

It must also be a material fact as is acceptethéygtound or appeal itself. At times the
judge below uses, as did prof. Wade in his ...thi&dibf Administrative Law, instead the word
"decisive". But | do not read that as intending areaning different from that usually attributed to

the word "material" in this context.

| should pause to note at this stage that Mr. Tisoatendoned his Respondents' Notice
which suggested that this view of the law was irext

With this view in mind the judge below invited suissions as to the particular errors
sought to be relied upon. A written submission Wassded in with regard to the decisions of the
Immigration Officers, a copy of which has been pdd® us, and we understand that oral
submissions were made with regard to the Boardiingaead the evidence de bene esse the judge
compared the submissions with the records and ededl|that no error or estabilshed fact material

to the decision making had been demonstratedasit & that stage.

As | have indicated earlier we have been takehercourse of this appeal through all

the relevant material. | have re-read it agaimynown time. The written testimony, as one would
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expect in the circumstances, is presented vergreifitly from much of the official information but
overall | find no significant difference or omissioLike the judge I find nothing to indicate that
either the Immigration Offices or the Board weredgant of any material fact or got any such fact

plainly wrong.

It is well established that a judge may excludelence which can in no way properly
advance the claim of the litigant. In that sensgirrelevant. In my view the judge was corrsct

to exercise his discretion in the present instance.

Order 53 rule 6(2) provides that:

"The Court may on the hearing of the motion or sums... allow further affidavits to
be used if they deal with new matters arising dwatroaffidavit of any other party to the

application."

It is now apparent that the judge was not entdrgithe application below under this provision but
under a paragraph of a Summons for Directions whazhbeen adjourned for his consideration.
But even had he been so considering the mattetelthat the provision gives no entitlement to the
Applicant. It is still a matter of discretion; afat the reasons | have ventured to suggest the

discretion would almost inevitably have been detidgainst the Applicants.

The remaining grounds of appeal are either covieydtie views | have already
expressed or relate to observations of the judgehwvhether correct or not, can have no effect
upon the conclusion to which | have come. For @ pwould therefore dismiss the appeal.

Kempster, J.A.:

For the reasons given by my Lord, the Vice Pregideagree that this appeal should be

dismissed.

Clough, J.A.:

| agree.
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(Sir Derek Cons) (M.E.l. Kempster) (P.G. Cough)
Vice President Justice of Appeal Justice of Appe
Representation:

Daniel Fung, Q.C., G.J.X. McCoy & Michael Darwyrid/§. Robin Bridge & John Liu) assigned
by D.L.A. for all Applicants/Appellants
Michael Thomas, Q.C., & B.W.K. Whaley, Crown Sdirifor 1st & 2nd Respondents

Annexure 3
3rd December, 1990 MORTIMER, J.
10:06 a.m. Court resumes
COURT: I wonder if | could just be assisted ab@utatter. | think Daganayasi - if that's

the right pronunciation - is in the bundle. | wondesomeone could tell me which

number it is.

MR THOMAS: 28.

COURT: | am greatly obliged. Thank you. | anakiley with an application to call fresh
evidence made on behalf of the applicants in tpeseeedings for judicial review. It is
an application to call evidence which was not betbe tribunal in each of the 9 cases
in which the decision is being reviewed. The emnaerelates to "country conditions”
and its general nature can be seen at a glancetfimmdex to the affirmation of
NGUYEN Dien-tu, which has been put before me.

The evidence relates in particular to targets o$geaution in Vietnam; that is
classes of people who were persecuted at the mlaieres and the nature of the
persecution practised. Those targets and theenafuhe persecution are said to fall
within the guidelines of the International Conventand Protocol. For example, the
applicants seek to call evidence that certain elas$ persons were targeted for

conventional reasons (about which there is no )ssoe that also their families were
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targeted for 3 generations thereafter so that bleeame "bad families" or "black
families" and were regarded as owing a "blood da&btheir country. These included
not only those who came from South Vietham but #isse from the North.

They seek to call also evidence of the nature ®@p#rsecution practised. To give
it some flavor, what is sought to be proved rel&e®rced re-location in new
economic zones; re-education; forced labor; impmsent and it's consequences; the
forcible entry into cooperatives; the deprivatidrhome registration cards; official
harassment and police surveillance; substitutedamyilservice; the denial of
educational opportunities; and employment sancti@ame of those items overlap, for

example, the effects of deprivation of a home tegfi®n card.

I will try to fairly summarize the arguments advaddy the applicants although
this is not an easy task. The arguments have ineditudinous and they have not
always been consistent. Some matters raise agpabits and, | regret to say, other

arguments are simply untenable in this type of @eding.

One of the main arguments - at one time abandomeédbser reinstated - is that
whereas it is the duty of the immigration officexdaeach decision maker to be informed of "country
conditions” when assessing a claim for refugeeistahe information available in this case in the
guidelines and associated documents, was outdatetbquate and misleading. The effect, it is
said, was that immigration officers misunderstduoelature of persecution described,
misunderstood the meaning of the terms used, didmderstand the nature of the treatment feared,
and the nature of the treatment meted out to atHeusther they were not able in some cases to be
able to properly assess credibility for the reaban the assessment was made with insufficient,
unavailable or erroneous information of the trugtda It is further submitted that without this
general evidence it is not possible for this condssess what evidence would have been available
to the decision maker if a fair procedure had sorded to each applicant by giving him proper
notice of the hearing and by affording him propdviee or information as to what would be
required of him to establish refugee status. Atlseould not be possible for this court to asséss,

is said, whether any decision challenged was uaredie in the Wednesbury sense.

It is submitted that fresh evidence may be giveshtmwv what information was
available to the tribunal as compared with inforigratvhich ought to have been within its

knowledge to carry out its function fairly. Thigme point is put more bluntly (but it amounts te th
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same argument) that evidence can be given inégard to show that the tribunal whose decision is

under attack was incompetent to carry out its daciirly.

Further, and perhaps more importantly, it is sutadithat the court will hear fresh
evidence to prove that the tribunal whose decigamder review, made a serious error of a
material fact. In support, counsel for the applisassubmit that having regard to the gravity of the
issue in refugee cases and the principle thateéhesidons should be subject to rigorous examination
- see ex-parte Bugdavcay, [1987] 514 at 531 F gnek6GLord Bridge - "the emergent” principle
described in Professor Wade's Administrative Ldw®,Gth ed., P.330, that the court will quash a
decision on the grounds of a decisive fact beingngr misunderstood or ignored is now good law.
Further, see - Secretary of State for Educatiod, Tdrameside [1977] A.C. 1014 Scarman, LJ (as he
then was), at 1030 E; and Ld. Wilberforce at 104¥;d. Diplock at 1065 B. Also see - the
Obiter dicta of Sir Robin Cooke in Daganayasi thaister of Immigration, [1982] NZLR 130, at
145-149; and finally New Zealand Fishing IndustrgsAciation Inc., and the Minister of
Agricultural and Fisheries, [1988]1, NZLR 504 Coakgrage 552.

Finally, it is said that in refugee cases, fresidewce of "country conditions" is
normally adduced as a matter of practice withoygaion. And if all else fails, this evidence otigh
to be admitted in the discretion of the court elséng what has been described as a discretion "in
the wider interests of justice” see - ex-parte Mo, [1984] 1 WLR, 663 at 670 B per Sir John
Donaldson, M.R. This later case is one which wealidg with additional evidence on fresh

evidence on appeal and not at first instance udgeigl review.

The admission of this evidence is strongly resisigthe respondent on the grounds
that this is evidence which the applicant in eaa$ecas not demonstrated to be admissible. The
submission is that the evidence is not admissibjadicial review because it is not in any
permissible category of fresh evidence and that é&ve emergent rule is good law, no issue
relating to a decisive error of fact has been destrated and if none is then the applicant's

submission fails in limine.

Both parties have made extensive submissions elyion cases (to which | will refer)
which decide what categories of evidence of frastlemce are admissible in this type of

proceedings.
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Much argument has been directed to the documermhwisas produced at my
instigation or request by the applicants, this se¢ekdentify the facts in the information availkalbb
the decision makers which were erroneous, absentsbeading and which were material to the
decisions made. To this document | will returm i@ basis the respondent submits that the

application fails in limine.

The respondent relies upon the fundamental nafureeenquiry into the fairness of
the decision-making process which is undertakehese proceedings, and rely upon the limited
scope of the court's powers which are well knoweh @@ed not be restated. It is pointed out that
these proceedings not being proceedings by wapméal or by way of rehearing - have only
limited categories of fresh evidence which may &éed apart from the evidence which was before
the tribunal. Fresh evidence, says the respondey,be called only within the categories set nut i
ex-parte Johnson's Trust, [1974] 1 QB, 24 and etepg2owis, [1981] 1, WLR 584; save for the
refinement that in the first category of evidenesatibed in ex-parte Powis (that fresh evidence can
be admitted to show what material was before thenal) has been refined to include evidence of

matters which were not before the tribunal but Whoaght to have been.

The respondent further submits that even if thergerd rule is good law, it is limited
to proof that the decision maker took into accaurfailed to take into account a material or
decisive fact which is shown to be erroneous andsyenassailably true, and that but for this, ¢her
is a real likelihood that the tribunal might hawerne to a different decision and as the applicants
have not been able to point to such a decisiveuaadsailable fact, the application must fail.
Having regard to the limitations and scope of therts power in judicial review, and accepting that
a rigorous examination must be accorded to de@sionefugee cases evidence may be admitted to

establish the following matters:

the material which was or was not before tiiral;
a fact or facts upon which the jurisdictiortiod tribunal depends;
evidence of procedural errors of unfairness;

misconduct or bias of the tribunal; and

AN A A

fraud or purger which would vitiate the prodeed.

See - ex-parte Johnson's Trust (Supra), and eg-Pawis (Supra) as extended to

include what was not before the tribunal.
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Additionally, in relation to the so-called "emerg@ninciple”, | would hold that if it is
demonstrated that the finding of a tribunal depedngeon a material and decisive fact (either
physical or mental) which is established unasshilbbe erroneous (by agreement or otherwise)
and that the true fact was known or available éotthbunal at the time of its decision, then, i
is a real likelihood that the tribunal would hawere, or might have come, to a different decision if

the error had not been made, that decision willitiated.

The authority for this proposition, is to be foundrhameside (Supra), Scarman, LJ at
1030 E, said:-

"l do not accept that the scope of judicial reviewmited quite
to the extent suggested by Mr. Bingham. | would adurther
situation to those specified by him - misundersit@aor
ignorance of an established and relevant fact.nieegive two
examples. The fact may be either physical, somgtiwhich

existed, or occurred or did not, or it may be mkfta opinion."

Lord Wilberforce, at 1047 D and E, said:-

"if a judgment requires before it can be made ttistence of
some facts, then although the evaluation of thasesfis for the
Secretary of State alone, the court must enquiretiven those
facts exist, and have been taken into account. théhé¢he
judgment has been made upon a proper self-direado those
facts, whether the judgment has not been made ofben facts
which ought to have been taken into account. dééh
requirements are not met, then the exercise oo,

however bona fide it may be, becomes capable dlecige.”
There is some further support to be found in theeesp of Lord Diplock at 1065 B.
The proposition receives further persuasive sugpddaganavasi (Supra). In that case,

page 145-147, Sir Robin Cooke considers among ®itiiee Thameside case but it is to be noted his
Obiter dicta is not supported by his colleagues.
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Further support can be found in another New Zeataise. Again, the same judge,
now president of the Court, in the New Zealand iRglindustry Association case, to which | have
already made reference. At page 552, line 18 idetisis,

"Of course, Mr. Parker, for the respondent, isrtyerdght in his
submission which is based upon Lord Justice Scdsman
observations in Thameside, that to jeopardize Wglah the
grounds of mistake of fact, the fact must be aal#ished one
or an established and recognized opinion and ticannot be
said to be a mistake to adopt one of two diffepogts of view

of the facts, each of which may reasonably be held"

And further at page 557, line 24, he says:-

“In principle, | have already accepted the apprazdaounsel
for the respondent to the ground of error of fapplying the
principle here, | think there are too many incosala and
arguable matters, affecting all the figures puiviand for the
industry, both before and after the order in colittsenake it
safe to find that the minister acted on a mateniatake of fact.
He demonstrates there the limits of the principlaw, which

he is accepting.”

Support for this proposition can also be found ollid and the Secretary of State for
the Environment and Others, [1982] P and CR 3Rbéat Glidewell J. (as he then was) said,

"l therefore conclude that if it be shown as isi®wn to my
satisfaction in this case, that there was mat#ratlwas within
the possession of and thus must be assumed tdkawewithin
the knowledge of the Secretary of State, but gfedrbwed that
what had been put before the inspector on a mhissize was
wrong, the court is entitled to, and in an appragercase should,
look at that material to see whether that facstalgished. If it

is established, then it is right to say, that teerStary of State
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might well have come to a different conclusion hadooked at

that material and thus to quash his decision".

In the instant cases there are serious issuesmcange¢he hearing before the
immigration officers. These issues relate to ttmueacy of the notes taken, to whether anything
further was said by certain applicants and if seatwand whether some were prevented from giving
their accounts. There are issues as to whethemtnegration officers appeared to be giving any
serious consideration to the evidence given to themether, the immigration officers correctly
evaluated what was being said to them and whatagg was before them, and whether they
understood it fully. In relation to what happemedront of the officers at the hearings these are
factual matters. In addition to those mattersven@escribed, no doubt many other arguments and
submissions will be advanced. However, until thegeortant issues are resolved, in my
consideration of the admissibility of evidencealh for the time being at any rate, to accept that
the decisions were made on the basis of the infiomahich appears in the notes of the
interviews, and that those notes of the interviavesaccurate. Any decision upon the admissibility
of the evidence with which | am presently dealithges not impinge in any way upon the
admissibility of evidence of the applicants relgtin what happened at the interview. Indeed the
applicant's own evidence of his personal experieamsgetnam as to what happened to himself,
what happened to others and what were the conditioWietnam will always be of greater
importance and perhaps paramount importance tddbision maker than any information which he
may have of "country conditions" by way of a baakgrd to his enquiry. | must approach my

consideration of the admissibility of this generaidence of "country conditions” with that in mind.

Having invited the applicants to make submissionlaring to the attention of the
court, any errors of established facts which artere to the decisions that were made so that | am
able to evaluate the issues upon which the evidericbe called and to see what the evidence will
prove in relation to the decision making. | haeet provided with the written submissions to
which | have already adverted, and having constti#rese submissions, they do not demonstrate
any decision when compared with the record madelw$iows any error of established fact which
is material to the decision making. The nearestany submission came was in relation to Mr.
Nguyen Ho, the first applicant. In the reasonsdietermination, 4B on page 58, Mr. IP, the officer
records, "his younger brother had to perform capsee labor which was a compulsory policy of
the government. Every family had to send oneHerwork and one for the public good.
Eventually, his family could pay bribes to exemgstdiuty”. Submissions were made that there was

a complete misumderstanding of the effect of copsee labor, but when reference is made to the
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notes of the interview - to be found on page 5Bwfdle Al - one finds that the immigration officer
has recorded, "only his younger brother in the katmad only called up for conscriptive labor,
indeed all families had to send one for the wdfe had to work for a period of 3 months and his
main duty was to saw trees for irrigation projedtte escaped after 3 weeks work and back to the
village. The authorities tried to look for him ahi$ family gave bribes to the officials for

exemption of his duty. He was not called up anyeior

Whereas, there may be a considerable issue asatowels said or what actually took
place before Mr. IP at the interview, that is asuswhich | have not yet resolved and for the
moment | must regard that as being an accuratededavhat did take place. On that basis the
submission that evidence should be called to shbat wonscriptive labor is, falls to the ground -

certainly at this stage.

The other submissions also fail on the basis tlmthtatters complained of were simply
an evaluation by the immigration officer of the eré&l before him. The application to call fresh
evidence to vitiate any of the decisions for a take of fact” fails in limine. No issue has been
demonstrated. And nowhere is it shown that thermétion provided or available or relied upon in

any material or decisive way, was erroneous, inaategor misleading.

I rule that the general evidence relating to "copnbnditions”, the subject of this

application, is not admissible to demonstrate esf@n established fact.

| turn to the other grounds argued, bearing in ntiedlimitation imposed upon fresh
evidence which can be given in these proceedimgsatever may have been accepted in other cases
by agreement or without objection cannot affectany the fundamental nature of these proceedings
and the law applicable to admissibility. A failucerequire the proper rules of admissibility to be
observed in these proceedings as in others, céy blas the true issues and this applies even to

proceedings before a judge alone.

| accept Mr. Thomas's submissions that Bugdavcagtign authority for the admission
of this type of fresh evidence. Indeed, the qoestf fresh evidence in the way that | am
considering it here, was not an issue in thosegaiags at all and was not at any stage considered
by the court. Indeed, when Lord Bridge was expngsthe principles which have to be applied to
this type of case, that is, the type of case wharapplicant's life or liberty may be at risk, feelh

very clearly in mind the limitations on the scogeh® power of the court in making a judicial
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review and it must follow because of that he hadin mind the limitations on the evidence that
can be given in such proceedings. The same caaithef all those judges who considered the
difficult problems raised in the Thameside case.tl@ Court of Appeal in that case Scarman, LJ
(as he then was), said at P.1029 B:-

"As always with judicial review, it is vital to detmine and then
strictly to follow the correct judicial approachttee problem

placed before the court".

Evidence of what was or was not before the tribgaal of course be given. Here, it is
suggested that the information before the immigratifficer was flawed and therefore he was not
competent to make his decision. In spite of tlog, that there has been full discovery and that his
decisions and notes have been considered, thef@basothing put before me to show that there
was here an omission of material information befone or within his power which effected the
decision and | rule out the general evidence asgbaiimissible simply to show what may or may
not have been available to him without referencghiat was in fact available to him known to the
parties but not yet known to me. Nor can evidesigely be admitted in this general way to
demonstrate in some uncertain way some inabilittherpart of an immigration officer to be able to

assess credibility properly.

Submissions were made that this evidence shouddibtted on the basis that it
establishes a jurisdictional fact. This is the 2atkgory in ex-parte Powis. This argument in my
judgment is untenable. A jurisdictional fact issomhich is a necessary precedent to the tribunal
having jurisdiction to make its decision. It istisobmitted in this case, for example, that any
applicant did not come from Vietnam nor are anthefother jurisdictional matters raised which

would have shown that the tribunal did not havesgliction to make its decision.

Further, this evidence does not go to show pro@duegularity or unfairness in
relation to the hearings. If at any stage in titare, it becomes necessary to consider what a
particular applicant wanted to bring to the not€¢he immigration officer but was not able to
bring before him, | suppose it is possible that squart of this evidence, may become admissible

but at present, it is not.

Bias and fraud are not alleged here, but impropiget For example, laughing at some

of the things said by the applicants, but this emnk is not relevant to that.
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Further, general evidence of this nature, in aangt to show that there was
"Wednesbury unreasonableness” is certainly not salbte, and no authority for this startling
proposition has been advanced. It would be quiteng/in principle in proceedings for a judicial

review to allow such evidence.

Similarly, unless the matters to which the evideisadirected, can be demonstrated to
the court, general evidence of "country conditiansdrder that this court should be generally
informed as background to its enquiry cannot beitielch This also would be wrong in principle

having regard to the limited nature of the cound®wers in judicial review proceedings.

On the same basis, | find it impossible to admg #&vidence in what has been called
the "wider interests of justice". If evidence \@eadmitted on this basis - and | would certainly
accept that if the interests of justice were dertrated to make admission of evidence necessary
within the ambit of judicial review, | would certdy accept the principle but nothing has been
advanced beyond what | have already described @edmcrete submissions have been made to
indicate that | should exercise a discretion to iaémdence on this basis. | do not do so.

I rule therefore, that the evidence which is sodglite adduced by the applicants is at
present inadmissible. | make this decision withmrtsidering the form in which the evidence is
proposed. | make no ruling whether the evidenoebeagiven in the form proposed, and because of
the many issues of fact, which I still have to decil cannot rule that in each of the 9 cases, this
evidence or any of it will never become admissiblthe course of the case. That may depend upon
some of the issues of fact, which later have teelselved. Similarly, | make no ruling upon the
guestion raised by Mr. Thomas for the respondents avhether the points raised by the applicants
on this admissibility argument have been propeldyaged.

| rule therefore that this evidence is inadmissible

MR FUNG: | am very grateful for your Lordship'ding. In view of the implications of your
ruling, | wonder if your Lordship would give us & bf time just to consider that matter.

COURT: Yes, of course.
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MR FUNG:  We are in your Lordship's hands as to lhavg you would give us. | know this is
not the normal time for a morning break. | domow whether your Lordship would

wish to take an early break.

COURT: Well, | can certainly do that. How long yau think, Mr Fung, you would like? Of

course, you should have such time as you reasonadplyre.

MR FUNG: | think a quarter to twelve would be saiént.

COURT: Yes. Certainly. | shall say a quarter telixe. Thank you.

11:09 a.m. Court adjourns

Annexure 4

Affidavits and Affirmations (together with their kbits) which were before the court.
(Not all admissible).

1. Affirmation of Do Giau 2/3/90
2. Supplemental Affirmation 2/1/91
3. Supplemental Affirmation of Do Giau 8/1/91
4. Supporting Affirmations
(admitted to show what evidence Do Giau may haes ladble to adduce before the
Immigration Officer and the Review Board)
(i)  Affirmation of Do Thi Loi 26/7/90
(i)  Affirmation of Do Ngoc 26/7/90
5 Affirmation of Ip Ka Man Para 1-26 in Nguyen 'Blapplication 7/9/90
6 Affirmation of Ip Ka Man in this application /990
7. Affirmation of Lai Ngoc Lan 7/9/90
8 Affidavit of Michael John James Hanson 7/9/90
9 Affirmation of Francis William Blackwell 4/7(9
10. Affirmation of William Yan Kam Fun 30/7/90
11. Affirmation of Lau Kwong Lun 6/9/90
12. Affirmation of Lau Kwong Lun 2/1/91

13. Affidavit of Amirali Nasir 2/1/91
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14. Affirmation of Leung Wai Kwong 15/12/90

15. Supplementary Affirmation of Leung Wai Kwong 18/12/90

16. Affirmation of Nguyen Dinh Tu Paragraphs 188,and 87 28/7/90

17. Affirmation of Stephen Denney Paragraphs andl 27 - 32 18/4/90

18. Affirmation of Cheng Pui Lan 16/1/91
Annexure 5

17th December 1990 Mortimer, J.

MORTIMER J. This is an application by Mr Fung f fbe applicant Do Giau - for an order for

the attendance for cross-examination of the imntiigmeofficer who interviewed him and whose
affidavit is before the court; also for a similader in relation to the interpreter who was presgnt
that interview and whose affidavit is also befdre tourt.

By Order 53 rule 8 (i) the power to order attendafor cross-examination under Order
38 rule 2 (iii) is available in judicial review preedings. This amendment to the previous situation
was made in 1977. Before 1977, applications teszexamine were in practice, never made. Since
1977 such applications have been rare and if nleaeg will be given only where the justice of the
case so requires.

Mr Fung submits that there are factual issues batvlee immigration officer and the
applicant involving the interpreter as to what hepgd at the interviews relating to what was said,
what was or was not recorded and whether the iet@rwas conducted in a fair manner. He
submits these issues are relevant and materiaétddcisions made by the immigration officer and
his reasoning, and further that they are relevanty decision as to whether the interview was
fairly conducted. He submits that the disputessuwes on the affidavits cannot be resolved justly
and properly without the makers of those affidabigeng available for cross-examination.

Mr Thomas, for the respondents, strenuously regigsapplication submitting that the
court should not permit cross-examination and ithiatnot necessary for the just resolution of this
matter. He submits that the power given to thetcshould be rarely exercised and leave should
only be given in the clearest case. He relies @poamber of authorities.

| have been assisted by a feast of authority sirtratter. Mr Thomas particularly relies
upon George v. the Secretary of State [1979] L @& the judgment of Lord Denning; upon
Inland Revenue Commissioners ex-parte Rosminsg&0[1A.C. 952 at 1027; upon the Home
Secretary ex-parte Zamir [1980] A.C. 930 at 948,4peech of Lord Wilberforce; and upon the
Nottingham Board of Prison Visitors ex-parte Mosléyhe Times" 23rd January 1981.
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He submits further that cross-examination is naeseary here to resolve the issues
because a) the issues are of marginal relevartbe ecisions and so are not to be regarded as
material, b) because of the lapse of time and lbiweoas difficulties which the immigration officer
will have in remembering this individual case, andhe issues between the witnesses are not
relevant because if any defect in the intervieghiswn, it is cured by the later proceedings. He
further submits that the cross-examination, if\aéd, would be of no value.

The most useful statement of the court's approathet decision which | have to make
and the discretion which has to be exercised etfound in the words of Lord Diplock in O'Riley
and Mackman [1983] 2 A.C. 237 at 282(B) to 283(/).part of that citation, he says:

"It may well be that for the reasons given by LBehning in George v. the Secretary

of State for the Environment, it will only be on@abccasions that the interests of

justice will require that leave be given for cr@ssmination of deponents on their
affidavits in applications for judicial review. s because of the nature of the issues
that normally arise upon judicial review. The fa&xcept where the claim that the
decision was invalid on the ground that the stayutigbunal or public authority that
made the decision failed to comply with the procedurescribed by the legislation
under which it was acting or failed to observeftiredlamental rules of natural justice or
fairness, can seldom be a matter of relevant desppibn an application for judicial
review, since the tribunal or authority findingsfatt as distinguished from the legal
consequences of the facts that they have foundiatrepen to review by the court in

the exercise of its supervisory powers, excepherptinciples laid down in Edwards v.

Bairstow 1956 A.C. 14, 36; and to allow cross-exation presents the court with the

temptation, not always easily resisted, to sulistits own view of the facts for that of

the decision-making body upon whom the exclusivisgliction to determine facts has
been conferred by Parliament. Nevertheless haeiggrd to a possible
misunderstanding of what was said by Lane L.Jhéathen was) in ex-parte St.

Germain 1979 1 WLR 1401, 1410, your Lordships niérykt this an appropriate

occasion on which to emphasize that whatever mag haen the position before the

rule was altered in 1977 in all proceedings foigiad review that had been started
since that date, the grant of leave to cross-exa@ponents upon applications for
judicial review is governed by the same princig@sst is in actions begun by
originating summons; it should be allowed whenekerjustice of the particular case so

requires”.
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It follows that leave will not be given if issuearcobviously be resolved on the
affidavits themselves; or if cross-examination witlviously be of no value in resolving those
issues; or if the issues are not material to thogsam of the tribunal or the court's decisionjfahe
issues raised are not relevant.

In most cases there is little or no dispute abloaifitnited matters relevant to the court's
review of the decision-making process. Howevermrngltthere are issues between the deponents
which are material and relevant and which canneicalsly be resolved on the affidavits
themselves, then cross-examination may be thejostiyvay of resolving those issues.

Where the issues themselves relate to factorstafeihie decision of the tribunal, or
the fairness of its procedure, cross-examinatiocoafse may be especially apposite. Here, many
of the issues relate to marginal matters suchesrimigration officers' appraisal of the facts.tBu
others are more radical because the attack is thgowhole nature of the interview, the way it was
conducted, what was recorded, what was allowee teaid, and what was said.

The materiality and relevance of these mattersheilfully argued at a later stage and |
cannot make a decision upon the relevance or raltgef some of the matters now. Mr Thomas,
it is clear, will seek to argue at a later stagéhefproceedings that none of these issues isamtiev
for reasons to which | have already adverted. éfntburse if none of those issues are relevant,
then it is certain that cross-examination shouldb®oallowed. Further, Mr Thomas submits that the
cross-examination will be of no value. Of thaigsitlifficult to judge at this stage.

Because | cannot rule on these matters finallypossibly on others which affect my
decision, so far as the immigration officer is cemed, | make the appropriate order for his
attendance for cross-examination on his affida@dause the issues to which | have adverted, if
they prove later on my decision to be both matennal relevant, can only be resolved in justice by
cross-examination, and not upon the affidavits thedwes.

However, the evidence which | admit on that crosgamination, | admit de bene esse
at this stage and it will be open to further argotiater in the case.

As for the interpreter, the issue concerning héo ise found in paragraph 37 of the

applicant's affidavit. | read that in full:

"l was and am also dissatisfied with the interpretéhe had a heavy Chinese accent.
She must have left Vietham a long time ago becshealid not understand a lot of the
words | used. For example, she did not underdtamterm "communist infiltrators".
She also did not know what | meant when | said lthaid to remove mines. | had to
give her a lengthy explanation before she finafigerstood. | had to waste a lot of

time explaining things like this".
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That is the complaint.

In my judgment, the issues raised by that paragdapiot require cross-examination to
resolve them. Indeed, cross-examination wouldyike quite valueless, and so | do not give leave
for the cross-examination of the interpreter, gelyanot at this stage.

If the situation changes after any cross-examinaifche immigration officer, and then

of course it may be necessary to review this dewisi



