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Copy of the letter transmitting the CPT's report

Strasbourg, 11 June 1993

Dear Mr van Banning,

In pursuance of Article 10, paragraph 1, of the European Convention for the prevention of
torture and inhuman or degrading treatment or punishment, I have the honour to enclose herewith
the report to the Dutch Government drawn up by the European Committee for the prevention of
torture and inhuman or degrading treatment or punishment (CPT) after its visit to the Netherlands
from 30 August to 8 September 1992. The report was adopted by consensus by the CPT at its
seventeenth meeting, held from 24 to 27 May 1993.

I would draw your attention in particular to paragraph 168 of the report, in which the CPT
requests the Dutch authorities to provide an interim and a follow-up report on action taken upon its
report. The CPT would be most grateful if it were possible, in the event of the reports forwarded
being in Dutch, for them to be accompanied by an English or French translation.

More generally, the CPT is keen to establish an ongoing dialogue with the Dutch authorities
on matters of mutual interest, in the spirit of the principle of co-operation set out in Article 3 of the
Convention. Consequently, any other communication that the Dutch authorities might wish to
make would also be most welcome.

I am at your entire disposal if you have any questions concerning either the CPT's report or
the future procedure.

Finally, I would be grateful if you could acknowledge receipt of this letter.

Yours sincerely,

Antonio CASSESE
President of the European Committee for
the prevention of torture and inhuman
or degrading treatment or punishment

Mr Th. R.G. VAN BANNING

Deputy Human Rights Co-ordinator
Ministry of Foreign Affairs (DGIS/CM)
P.O. Box 20061

NL - 2500 EB THE HAGUE
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Preface

As the European Committee for the prevention of torture and inhuman or degrading treatment
or punishment is a new institution, knowledge of its mandate and functions is inevitably limited.
The CPT has therefore deemed it appropriate to begin the first of its reports to each Party by setting
out some of the Committee's salient features. This should prove particularly helpful in
differentiating the basis and aims of the CPT from those of two other Council of Europe supervisory
bodies within the field of human rights: the European Commission and European Court of Human
Rights.

Unlike the Commission and the Court, the CPT is not a judicial body empowered to settle
legal disputes concerning alleged violations of treaty obligations (i.e. to determine claims ex post
facto).

The CPT is first and foremost a mechanism designed to prevent ill-treatment from
occurring, although it may also in special cases intervene after the event.

Consequently, whereas the Commission's and Court's activities aim at "conflict solution" on
the legal level, the CPT's activities aim at "conflict avoidance" on the practical level.

This being so, the guiding maxim for the CPT when performing its obligations must be to
"extend the widest possible protection against abuses, whether physical or mental" (quotation from
the 1979 UN Code of conduct for law enforcement officials as well as from the 1988 Body of
Principles for the Protection of All Persons Under Any Form of Detention or Imprisonment, both
adopted by the General Assembly).

The CPT's activities are based on the concept of co-operation (Article 3 of the European
Convention for the prevention of torture and inhuman or degrading treatment or punishment). The
CPT's task is not to publicly criticise States, but rather to assist them in finding ways to strengthen
the "cordon sanitaire" that separates acceptable and unacceptable treatment or behaviour. In
fulfilling this task the CPT is guided by the following three principles:

1) that the prohibition of ill-treatment of persons deprived of their liberty is absolute,

ii)  that ill-treatment is repugnant to the principles of civilised conduct, even if used in milder
forms, and

ii1)  that ill-treatment is not only harmful to the victim but also degrading for the official who
inflicts or authorises it and ultimately harmful to the national authorities in general.
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The CPT first of all explores the prevailing factual situation in the countries it visits. In
particular it:

1) examines the general conditions in establishments visited,

i1)  observes the attitude of law enforcement officials and other staff towards persons deprived of
their liberty;

ii1)  interviews persons deprived of their liberty in order to understand how they perceive 1) and ii)
and hear any specific grievances they may have;

iv)  examines the legal and administrative framework on which the deprivation of liberty is based.

Subsequently, the CPT reports to the State concerned, giving its assessment of all the
information gathered and providing its observations. In this regard, it should be recalled that the
CPT does not have the power to confront persons expressing opposing views or to take evidence
under oath. If necessary, it recommends measures designed to prevent the possible occurrence of
treatment that is contrary to what reasonably could be considered as acceptable standards for
dealing with persons deprived of their liberty.

In carrying out its functions, the CPT has the right to avail itself of legal standards contained
in not only the European Convention on Human Rights but also in a number of other relevant
human rights instruments (and the interpretation of them by the human rights organs concerned). At
the same time, it is not bound by the case law of judicial or quasi-judicial bodies acting in the same
field, but may use it as a point of departure or reference when assessing the treatment of persons
deprived of their liberty in individual countries.

To sum up, the principal differences between the CPT and the European Commission and
European Court of Human Rights are:

1) the Commission and the Court have as their primary goal ascertaining whether breaches of
the European Convention of Human Rights have occurred. By contrast, the CPT's task is to
prevent abuses, whether physical or mental, of persons deprived of their liberty from
occurring; it has its eyes on the future rather than the past;

i1)  the Commission and Court have substantive treaty provisions to apply and interpret. The CPT
is not bound by substantive treaty provisions, although it may refer to a number of treaties,
other international instruments and the case law formulated thereunder;

ii1)  given the nature of their functions, the Commission and the Court consist of lawyers
specialising in the field of human rights. The CPT consists not only of such lawyers but also
of medical doctors, experts in penitentiary questions, criminologists, etc;

iv)  the Commission and Court only intervene after having been petitioned through applications
from individuals or States. The CPT intervenes ex officio through periodic or ad hoc visits;

v)  the activities of the Commission and Court culminate in a legally binding finding as to
whether a State has breached its obligations under a treaty. The CPT's findings result in a
report and, if necessary, recommendations and other advice, on the basis of which a dialogue
can develop; in the event of a State failing to comply with the CPT's recommendations, the
CPT may issue a public statement on the matter.
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INTRODUCTION

Dates of the visit and membership of the delegation

In accordance with Article 7 of the European Convention for the prevention of torture and
inhuman or degrading treatment or punishment (hereinafter "the Convention"), a delegation of the
CPT carried out a visit to the Netherlands from 30 August to 8 September 1992. The visit formed
part of the CPT's programme of periodic visits for 1992.

The delegation consisted of the following members of the CPT:

Mr Petros MICHAELIDES (Head of delegation)
Mr Constantin ECONOMIDES

Mr Giinther KAISER

Mrs Pirkko LAHTI

Mr Michael MELLETT.

It was assisted by:

Mr Fernand GOFFIOUL, Neuropsychiatrist, Senior lecturer (Maitre de conférences) at
the University of Liege (expert)

Dr Catherine HAYES, General Practitioner, Secretary to the North Dublin Faculty of the
Irish College of General Practitioners (expert)

Mr Lucas DE CRITS (interpreter)
Mrs Esther HUHN (interpreter)

Mrs Wilhelmina VISSER (interpreter).

The delegation was also accompanied by the following members of the Secretariat of the

Mr Fabrice KELLENS

Mr Mark KELLY.
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B. Establishments visited

3. The delegation visited the following places of detention:

Almelo
- Alexandra Youth Detention Centre

- Headquarters of the Municipal Police

Amsterdam
- Over-Amstel Prisons (Demersluis, De Singel, Het Veer)
- Headquarters and Ist, 2nd and 4th district stations of the Municipal Police
- Het Nieuwe Lloyd Youth Detention Centre

- Grenshospitium Holding Centre for Asylum Seekers and Illegal Immigrants

Rotterdam
- De Schie Prison

- 5th district station of the Municipal Police

Volendam

- National Police Station.

C. Consultations held by the delegation

4. In addition to meetings with the local officials in charge of the places visited, the delegation
held consultations with the national authorities and representatives of non-governmental
organisations active in areas of concern to the CPT.

A list of the authorities and organisations with which the delegation held talks is set out in
Appendix II to this report.



- 13-

D. Co-operation between the CPT and the Dutch authorities

5. The talks with the national authorities, both at the beginning and at the end of the visit, took
place in a spirit of close co-operation. Fruitful discussions were held with the Minister for Foreign
Affairs and the Secretary of State for Justice, with numerous senior officials of the ministries
concerned (Foreign Affairs, Justice, Interior) and with the Deputy National Ombudsman.

The delegation wishes to express its appreciation for the considerable assistance provided by
Mr van Banning, Deputy Human Rights Co-ordinator at the Ministry for Foreign Affairs, not only
during but also before and after the CPT's visit to the Netherlands.

6.  With two exceptions, the delegation received a very satisfactory reception from both
management and staff in all the places of detention visited, including those which had not been
notified in advance. It found that management and junior staff were aware of the possibility of a
CPT visit and had at least some knowledge of the Committee's terms of reference.

Particular reference should be made to the delegation's visit to De Schie Prison in Rotterdam,
which began immediately after the escape from the prison's reinforced security unit (EBI) of four
prisoners, who took hostages among the staff. Despite the inevitable tensions and difficulties which
such an incident creates in a prison environment, the delegation's visit was marked by an
atmosphere of willing co-operation from both management and staff.

7. The two exceptions mentioned above concerned the Headquarters of the Municipal Police in
Almelo and Demersluis Prison, one of the Over-Amstel prisons in Amsterdam.

8. When the delegation visited the Headquarters of the Municipal Police in Almelo, at night,
several Kurdish detainees had been detained there for three days. According to the police officer
with whom the delegation spoke, contact with the detainees could not be allowed without the
permission of the public prosecutor concerned because of the detainees' nationality and the reasons
for their detention. The police officer contacted the public prosecutor, who refused to authorise
access to the detainees and also refused to meet the delegation. She said that she had not been
informed of the possibility of a CPT visit or of the Committee's terms of reference.

In the interests of co-operation, the delegation decided to withdraw, contact the appropriate
Netherlands liaison official and return on the following day. The second visit took place without
incident. In particular, the delegation was able to have free access to the detainees concerned.

Despite the positive outcome of the visit to Almelo, it must be stressed that such delayed
access to detainees is clearly in breach of Article 8 of the Convention.
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9. Difficulties of a more serious nature arose during the visit to Demersluis Prison. It was clear
from the very start of the visit to this prison that the Director - unlike his colleagues in the other
prisons in the Over-Amstel complex - had not informed his staff or the prison doctor of the nature
and aims of the CPT's visit. As a result, the delegation was unable to rely on the co-operation of the
staff during the visit. The chief barriers to co-operation were the continually obstructive attitude of
the staff of unit ("Paviljoen") 4 and difficulties encountered in respect of the prison's medical
service.

In unit 4 (which held inter alia detainees considered by the prison authorities to present
extreme control problems), the task of the delegation's sub-group responsible for interviewing
prisoners and examining conditions of detention was made more difficult by the staff's obvious
unwillingness to be available at times fixed in advance. Despite repeated requests to the Director of
the prison and the Head of the unit concerned, no appreciable improvements occurred over three
days. The delays experienced impeded the sub-group from carrying out its scheduled visit to other
units of the prison.

Similarly, the medical experts accompanying the delegation were unable to meet the prison
doctor or consult detainees' medical files for three days because none of the medical staff had been
informed of the Committee's mandate. The steps taken by the delegation to resolve the problem by
contacting the Prison Administration Health Inspector proved fruitless. Finally, only a few hours
before leaving the Over-Amstel complex, the delegation was able to consult some medical files (in
the presence of the prison doctor and subject to the informed and written consent of the prisoners
concerned).

Such impediments represent a serious breach of the principle of co-operation laid down
in Article 3 of the Convention.

10. More generally, the difficulties which the delegation encountered highlight the need for
State Parties to disseminate to all the relevant authorities, at the appropriate time, detailed
information on the CPT's mandate and the obligations of the authorities concerned.
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II. FACTS FOUND DURING THE VISIT AND ACTION PROPOSED

A. National and Municipal Police establishments

1. General information

11.  The delegation visited a National Police ("Rijkspolitie") establishment and several Municipal
Police ("Gemeente Politie") establishments (see paragraph 3). It did not visit any establishments of
the Gendarmerie ("Koninklijke Marechaussee").

12.  In the Netherlands anyone apprehended in flagrante delicto (Section 53 of the Code of
Criminal Procedure - CCP) or suspected of committing one of a class of offences in respect of
which pre-trial detention may apply (Section 54 of the CCP) may be held by the police for no
more than six hours for interrogation'. After that period the person held may be placed in police
custody.

13.  Police custody ("de inverzekeringstelling") is a detention measure provided for by Section 57
of the CCP. It is decided by the Crown Counsel ("Officier van Justitie") or his deputy ("Hulpofficier
van Justitie") in the interests of the judicial investigation and specifies the place where the person
will be held in custody. This measure may be taken only after the suspect has been questioned by
the Crown Counsel or his deputy, and only in respect of an offence subject to pre-trial detention
(Section 58 of the CCP). It must end as soon as the interests of the investigation permit. Police
custody may last up to two days. It may be extended by no more than two days, by decision of
the Crown Counsel, in cases of urgency.

14.  Persons held for interrogation and in police custody are detained in police establishments. All
detention measures subsequently decided by the judicial authorities are normally executed in
remand prisons. It is nevertheless a common occurrence in the Netherlands for persons on remand
to remain in police establishments for several days, because of lack of space in remand prisons.

15. Reference should also be made to the Aliens Act, which provides that a person may be held
for six hours as part of the procedure for establishing his identity. This period may be extended by
no more than 48 hours by the chief of the local police if it is presumed that the person is unlawfully
residing in the country (Section 19 of the Aliens Act). The person is held in the same establishments
as those in which police custody takes place (Section 74 of the Decree on Aliens).

It should be noted, however, that any period of custody between midnight and 9am is not taken into account in
this calculation (Section 61 of the CCP). In effect this could mean that the total period for which a detainee
may be held by the police for interrogation may extend to 15 hours.



- 16 -

A period of administrative detention of no more than one month may be imposed in respect
of a foreigner in the interests of public peace, public safety or national security. This measure is
initially carried out in the establishments where police custody takes place (Section 26 of the Aliens
Act). If it cannot be terminated within four days, the foreigner is normally held in a remand prison
("huis van bewaring") (Section 84 of the Decree on Aliens).

2. Torture and other forms of ill-treatment

16. It should be stated at the outset that the CPT delegation heard no allegations of torture and
few allegations of other forms of ill-treatment in police or gendarmerie establishments in the
Netherlands; no other indication of such treatment was found by the delegation during the visit.

17.  The information received by the CPT delegation during its visit suggests that there is little
likelihood of a person deprived of his liberty by the police or gendarmerie in the Netherlands being
physically ill-treated.

Notwithstanding this finding, the CPT wishes to receive the following information for
1991 and 1992:

- the number of complaints of ill-treatment lodged against police or gendarmerie
officers and the number of criminal/disciplinary proceedings brought as a result of
such complaints;

- an account of criminal/disciplinary penalties imposed following complaints of ill-
treatment.

18.  After the visit to the Netherlands, the CPT received reports containing, inter alia, allegations
of ill-treatment of a Turkish national (Mr Koksal) who was arrested in Venlo on 7 January 1993.
According to those reports, Mr. Koksal died on 8 January 1993.

The CPT would like the Dutch authorities to provide it with information about this
case, including on any enquiries which may have been set up.

The CPT has also received information containing allegations of ill-treatment of persons by
the gendarmerie, in the course of their expulsion from the Netherlands. It understands that a

Commission has been set up to look into the procedures in this area.

The CPT would like to receive the comments of the Dutch authorities on this subject.
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3. Conditions of detention in police establishments

a. introduction

19.  All police cells should be of reasonable size in relation to the number of people they are
supposed to accommodate and have adequate lighting (sufficient to read by, sleeping periods
excluded) and ventilation; they should preferably receive natural light. They should also be
equipped with a means of rest (eg a fixed seat or bench) and persons obliged to spend the night in
custody should be provided with a mattress and clean blankets.

Persons held by the police should be able to satisfy the needs of nature when necessary, in
clean and decent conditions, and should have adequate washing facilities. They should be given
food at normal mealtimes, including a full meal (ie something more substantial than a sandwich) at
least once a day. Persons held in police custody for extended periods should, as far as possible, be
allowed a daily period of exercise in the open air.

b. legal basis

20. Section 62, paragraph 3, of the CCP provides that the requirements to be met by premises
intended for police custody are laid down by general implementing regulations ("algemeen
maatregel van bestuur"). Section 220 of the Act of 29 June 1925 implementing the CCP stipulates
that the layout of premises intended for police custody must afford basic but adequate conditions of
detention by day and by night. Section 1, paragraph 1, of the general implementing regulations of 4
December 1925, amended on 4 May 1932, concerns in particular the implementation of Section 62
of the CCP. The regulations empower the Minister of Justice to issue the necessary instructions. By
ministerial circular of 20 August 1952 (amended on 30 September 1959) the Minister of Justice laid
down the compulsory and optional requirements to be met by premises used for police custody”.

21.  In 1992, according to the information supplied to the delegation by the Office of the National
Ombudsman, the Minister of Justice was preparing draft amendments to the 1952 and 1959
provisions. Likewise, in 1991, the Principal Crown Counsels apparently proposed instructions
concerning the procedure for withdrawal from service of cells that did not satisfy ministerial
requirements.

2 Cells which do not meet one or more of these compulsory requirements cannot be used for police custody
purposes. In exceptional circumstances, however, the Principal Crown Counsel may waive this prohibition.
The National Ombudsman has conducted a detailed study of the matter, which was published in part in 1991
(report 91/050). It showed that a number of cells were in use although they did not comply with the
compulsory criteria and no authorization had been requested from the Principal Crown Counsel concerned. In
his view, there was no legal basis for the use of such cells.
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The CPT wishes to be informed of any new legislative provisions or regulations on
police cells adopted by the Netherlands authorities as a result of the draft amendments
proposed by the Minister of Justice. It also wishes to receive information on the
implementation of the proposals for instructions put forward by the Principal Crown
Counsels.

In this respect the CPT would point out that it has established an approximate guideline on
the size of individual police cells. The following criterion (seen as a desirable objective rather than
a minimum standard) is currently used when assessing police cells intended for single occupancy
for stays in excess of a few hours: in the order of 7m? with 2m or more between walls and 2.5m
between floor and ceiling.

c. situation in the police establishments visited

22.  On the whole, the material conditions of detention observed by the delegation in police
establishments in the Netherlands were adequate and in some cases could even be described as
good. However, the practice noted in Amsterdam Police Headquarters of holding persons on
remand or in administrative detention for considerable periods of time is a cause of concern to the
CPT (cf. also paragraph 31); the premises in question are not suitable for detention for lengthy
periods.

23. The detention facilities of the National Police Station at Volendam had been recently
constructed and were in very good condition. There were five single cells which were adequately
furnished (bed; mattress, blankets, sheets and pillows available; table and chair; WC; call system)
and had satisfactory artificial lighting and ventilation. A shower and a small exercise yard were
located near the cells.

The duty police officer told the delegation that people could be held in these cells only from
8am to 6pm on weekdays (ie during the police station opening hours) and that, when necessary,
detainees were transferred to other police stations (the five persons held at the police station on the
day of the delegation's visit had been transferred elsewhere for the night).

Given their comparatively small size (around 5m?), the cells did not provide ideal
accommodation for detainees required to remain in custody overnight. The CPT therefore
considers that the current practice of transferring such detainees elsewhere should continue.

24.  The cellular accommodation at the Headquarters of the Municipal police at Almelo was also
satisfactory. It consisted of 9 single cells of reasonable size (6.5m?) and a waiting room. The cells
were adequately furnished (bed; mattress; clean blankets and sheets; table and chair; WC) and the
lighting and ventilation were satisfactory.
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25. Conditions of detention in the cells of the 1lst and 2nd district police stations of the
Amsterdam Municipal Police were also of an acceptable standard. That said, the cells in the 1st
district police station were hardly suitable for stays of more than a few hours, because of their
size (less than Sm?).

The visit to the 4th district police station was very brief. The cells and the main building had
been withdrawn from service on that day for substantial renovation. The delegation's observations
on the spot showed that renovation on that scale was indeed essential, and the CPT would like
to receive details of the changes which are envisaged.

26. In Rotterdam, the delegation visited the 5th district Municipal Police station, which dated
from 1990 and provided good material conditions of detention. The cells were of an acceptable size
(6m?) and were adequately furnished (bed; mattress, blankets, sheets; table and chair; artificial
lighting and ventilation; WC and sink; call system). A shower and an exercise yard were located
next to the cells.

27.  Amsterdam Municipal Police Headquarters was by far the largest police establishment visited
by the CPT's delegation. It had 84 single cells on three floors. At the time of the visit the
establishment was holding 81 people in various categories (persons held for interrogation, persons
in police custody, persons held on remand awaiting transfer to a prison, and persons held under the
Aliens Act).

28.  Some of the cellular accommodation was old and some very new. The old cells were small
(less than 5m?) and a derogation had had to be obtained from the Principal Crown Counsel to use
them for holding persons in police custody. The newest cells were larger (more than 6m?). On this
point the CPT wishes to stress that because of their size the older cells are hardly suitable for
stays of more than a few hours.

All of the cells were adequately furnished (bed; mattress, blankets, sheets and pillows
distributed for the night; table and chair; WC and sink; intercom and radio). The lighting and
ventilation were satisfactory.

29. There were also three observation cells equipped with a call system but with no furnishings
except a mattress provided for the night. It was said that the maximum period of detention in these
cells was 24 hours - carried out only pending a doctor's arrival or at the doctor's request. They were
under permanent surveillance by a video camera linked to a central monitoring point.

The CPT would like to receive information on the categories of detainees placed in these
cells and on any special measures taken to supervise or assist them. It would also like to
receive information on the frequency with which these cells have been used over the past
twelve months.
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30. Five showers were available for use by detainees (one shower was allowed per day). The cell
area was also equipped with a modern kitchen in which meals provided by an outside firm were
reheated. There was also an exercise yard on the roof of the building, including a sheltered area for
use in inclement weather. It was said that the normal period of open-air exercise was at least 30
minutes.

31. In short, apart from the size of the older cells, general conditions of detention at Amsterdam
Police Headquarters were adequate for comparatively short stays (no more than 3 or 4 days).

However, some detainees were obviously held there for longer periods. According to police
officers, a person detained under the orders of a judge could remain at the Police Headquarters for a
total of 9 days, before being transferred to a remand prison, while a person in administrative
detention could remain there for up to 10 days. According to the delegation's findings on the spot,
longer stays sometimes occurred (the delegation met a person who had been held for 14 days under
the Aliens Act).

32.  Admittedly, most people held for lengthy periods had access to recreational areas during the
day. However, the facilities were very basic. The physical surroundings and the standard of
activities offered (mainly card games) fell distinctly short of what a detainee held for a lengthy
period is entitled to expect.

33. The CPT understands that the situation observed at Amsterdam Police Headquarters, in
respect of those held on remand or in administrative detention, is not confined to Amsterdam and
that the authorities are considering steps to remedy the shortcomings identified above.

The CPT recommends that a high priority be given to this matter and wishes to be kept
informed of the steps taken in this connection.
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4. Safeguards against ill-treatment of detainees

34. The CPT attaches particular importance to three rights for persons detained by the police or
gendarmerie:

- the right of those concerned to have the fact of their detention notified to a close relative
or a third party of their choice,

- the right of access to a lawyer,

- the right to a medical examination by a doctor of their choice (in addition to any medical
examination carried out by a doctor called by the police authorities).

The CPT considers that these three rights are fundamental safeguards against the ill-treatment
of persons in detention, which should apply from the very outset of the deprivation of liberty (i.e.
from the moment when those concerned are obliged to remain with the police).

35. Furthermore, in the view of the CPT, persons detained by the police should be expressly
informed without delay of all their rights, including those referred to in paragraph 34, in a language
which they understand.

a. notification of custody

36. In the Netherlands, the right of a person held for interrogation or in police custody to inform a
relative or third party of his detention is not expressly recognised’. However, Section 62 of the
CCP provides that a person held in police custody may not be subjected to restrictions other than
those strictly required for the purpose of custody or in the interests of order.

37. The CPT considers that a detainee's right to inform a relative or third party of his choice of
his detention should be expressly guaranteed. The exercise of this right could be made subject to
certain exceptions designed to protect the interests of justice. However, any such exceptions should
be clearly defined and they should be applied for as short a time as possible.

3 In the case of administrative detention the person concerned is entitled to have his relatives, as well as his
diplomatic or consular representative, informed without delay of his detention through the local Police Chief
(Section 84, paragraph 2, of the Decree on Aliens). In the case of the detention of a minor, Section 490 of the
CCP provides that the parents or guardians shall have unrestricted access to such a detainee.
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38. The CPT recommends:

- that persons detained by police or gendarmerie officers be entitled to inform,
without delay, a relative or third party of their choice of their situation;

- that any possibility exceptionally to delay the exercise of the right to have the fact of
one's custody notified to a relative or third party should be clearly circumscribed,
made subject to appropriate safeguards (e.g. any such delay to be recorded in
writing together with the reasons therefor and to require the approval of a senior
officer or public prosecutor) and strictly limited in time.

b. access to a lawyer

39. The general rule which applies to persons detained by the police is set out in Section 28 (Part
IT: The suspect) of the CCP, which provides that:

"The suspect may, in accordance with Part III (Legal counsel), request the assistance of one
or more legal counsel. As far as possible, he shall thus be granted the opportunity, whenever
he so requests, to communicate with his legal counsel".

40.  As regards more particularly the stage of police custody, according to Section 57 of the CCP
a person in respect of whom such a measure is being considered has the right to be assisted by legal
counsel during the interrogation preceding possible custody (which is conducted by the Crown
Counsel or his deputy). The lawyer is permitted to make any comments which may be necessary
(Section 24).

The procedure for the official appointment of a lawyer (if the person concerned has not
requested a lawyer of his choice) is laid down in Section 40. The Crown Counsel or his deputy must
inform the lawyer on duty that the person has been placed in police custody. From then onwards the
lawyer has free access to the detainee, may speak to him in private and may exchange
correspondence with him without anyone being entitled to know the content of such
correspondence; this must be done under the necessary supervision, account taken of the internal
regulations (in force at the police station), and it must not be detrimental to the investigation
(Section 50).

41. The formal position under Dutch law regarding access to a lawyer at the police custody stage
seems quite favourable. However, the situation appears less satisfactory in respect of access during
the initial period of detention by the police for interrogation purposes (up to six hours). The official
interpretation, which is said to be widely applied, is apparently that access to a lawyer may be
granted, but is not a right.

In this connection the CPT wishes to stress that the period immediately following deprivation
of liberty is when the risk of intimidation and ill-treatment is greatest. The CPT therefore considers
it essential that a detainee's right to have access to a lawyer be guaranteed from the very outset of
his detention by the security forces.
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The CPT recommends that persons held for interrogation by the security forces be
entitled to have access to a lawyer as from the very outset of their deprivation of liberty. This
right should include both the right to contact the lawyer and to be visited by him (in both
cases under conditions guaranteeing the confidentiality of their discussions) and, in principle,
the right for the person concerned to have the lawyer present during interrogation.

42. The CPT notes that Section 50 empowers the Crown Counsel or the investigating judge,
under certain circumstances, to prohibit or restrict contact between a detainee and a lawyer, and, in
particular, to prohibit conversations in private. The reasons for the decision have to be stated. The
prohibitions and restrictions may not be applied for longer than necessary and may on no account
exceed six days.

The CPT has reservations about this provision. While acknowledging that, in order to protect
the interests of justice, it may exceptionally be appropriate - for a certain period - to delay (or
restrict) access by a person under arrest to a lawyer of his choice, the CPT finds it hard to
understand why an exception of this kind should apply to access to any lawyer (and also, therefore,
to an officially appointed lawyer).

The CPT recommends that steps be taken to ensure that every person detained by the
security forces has the right to consult in private with a lawyer (where necessary, an officially
appointed lawyer), without delay.

43. Finally, it should be added that, despite the above-mentioned provisions, many detainees met
by the delegation alleged that they had had no contact with a lawyer until the end of their second
day in police custody or even until their third day (ie just before they were brought before a judge).

The CPT wishes to receive the comments of the Dutch authorities on this subject.

C. access to a doctor

44. The CCP does not regulate the matter of detainees' access to a doctor. However, ministerial
instructions on this subject were issued jointly by the Ministers of Justice and the Interior, in co-
ordination with the Minister of Health and the Dutch Medical Association, on 21 October 1987.

45.  According to these instructions, the medical officer on duty (eg the local authority medical
officer) shall be called to a police station, either by the officer in charge (if a detainee appears to
require medical care) or at the request of a detained person. The same applies if the detainee is in
possession of, or requests, medication.
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If the detainee requests medical assistance by a doctor of his choice (eg the family doctor), the
latter must be notified by the police, unless this is precluded by other circumstances. If the family doctor
is unable to attend or does not live near the police station, the medical officer on duty must be called.

Recourse to a doctor makes it mandatory for the police officer in charge to monitor the
detainee more frequently (every fifteen minutes). The observations made on these occasions must
be recorded in writing.

Lastly, during the consultation, the doctor must be entirely free to examine and treat the
detainee. The necessary facilities must be made available to him and no restrictions may be imposed
during the examination and treatment of the detainee.

46. The CPT wishes to receive information from the authorities on the circumstances
referred to above which might preclude access by a detainee to a doctor of his choice.

Moreover, even though it may already be the effect of the instructions referred to above, the
CPT recommends that the Dutch authorities expressly provide for:

- all medical examinations of detainees to be conducted out of the hearing and -unless
the doctor concerned requests otherwise - out of the sight of police or gendarmerie
officers;

- the results of every examination as well as any relevant statements by the detainee
and the doctor's conclusions, to be recorded in writing by the doctor and made
available to the detainee and his lawyer.

d. information on rights

47. The CPT has already indicated the importance it attaches to persons held by the police or
gendarmerie being expressly informed, without delay, of all their rights, including those referred to
in paragraphs 34 to 46 above.

48. In 1989 the Dutch Ministry of Justice published a booklet entitled "You have been arrested,
and are now in police custody". This booklet, which is in Dutch, briefly describes the obligations of
the police and the rights of the detainee (the right not to answer questions, to request legal advice
etc.) and outlines the procedure followed during the first few days of detention. An information
sheet reproducing a selection of key extracts from the booklet is also available in various widely
used languages. However, the delegation found that the distribution of the booklet and information
sheets was far from systematic, at least in some of the district police stations visited. When asked
about this, the staff replied that most of the detainees were regular customers and knew their rights.

While welcoming the existence of such information material, the CPT recommends that a
form setting out the rights of detainees in a straightforward manner be given systematically to
detainees at the outset of their custody. Further, the detainee should be asked to sign a
statement attesting that he has been informed of his rights in a language which he understands.
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e. conduct of police interviews

49.  Section 29 of the CCP specifies that the judge or official conducting an interrogation must
refrain from any act intended to elicit from the suspect a statement which he could not be
considered to have made of his own free will. The suspect must also be informed before the
interrogation of his right not to answer questions. This must be mentioned in the record.

50.  The police officers whom the delegation met during the visit said that they did not have more
specific instructions concerning the conduct of interrogations. The CPT considers that there should
be formal guidelines on a number of specific points.

The CPT recommends that the Dutch authorities draw up a code of practice for
interrogations. The code should cover the following points, among others: the systematic
informing of the detainee of the identity (name and/or number) of those present at the interrogation;
the permissible length of an interrogation; rest periods between interrogations and breaks during an
interrogation; places in which interrogations may take place; whether the detainee may be required
to remain standing while being questioned; the questioning of persons who are under the influence
of drugs, alcohol, medicine, or who are in a state of shock. It should also be required that a record
be systematically kept of the time at which interrogations start and end, of the persons present
during each interrogation and of any request made by the detainee during the interrogation.

The position of particularly vulnerable persons (for example, the young, those who are
mentally disabled or mentally ill) should be the subject of specific safeguards.

f. custody registers

51. The delegation noted that the principal events of detention in the police stations visited in
Amsterdam, Rotterdam and Volendam were recorded on a police computer system. Each detainee
was monitored individually from the moment he entered the premises to his departure (admission;
appearance before the Deputy Crown Counsel; personal possessions; meals; distribution of bedding;
controls by supervisory staff; time spent in recreational area; shower; exercise; police interviews;
interview with a lawyer; visit by a doctor; date of appearance before the judge; etc.).

The CPT welcomes the existence of such a system for recording aspects of detention in the
Netherlands and would like to know whether the authorities intend to use it more widely. The
CPT also wishes to know whether such information held in the computer system is made
available to the detainee and his lawyer.
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g. monitoring of places of detention

52.  In 1988 the Mayor of Amsterdam set up a Commission for the Supervision of Police Cells
("Commissie van toezicht Amsterdamse politiecellen"). This was the first initiative of its kind in the
Netherlands (an identical commission was apparently set up recently in Rotterdam). The
Commission, which is composed of independent experts, supervises the treatment of detainees and
ensures compliance with standards laid down by the municipality. Its members have free access to
places of detention and may talk to detainees and police officers. The Commission is also
empowered to give opinions to the Mayor on all matters relating to police cells. It performs a
preventive function and is distinct from the Commission set up to deal with complaints against the
police (see paragraph 54), which is the only one empowered to consider individual complaints. The
Commission for the Supervision of Amsterdam Police Cells has published annual reports on its
activities since 1988.

The CPT considers that the Commission's activities are an effective means of preventing the
ill-treatment of persons held by the police and, more generally, ensuring satisfactory conditions of
detention in places of detention. The CPT invites the Dutch authorities to consider extending a
supervisory system of this kind to all police and gendarmerie detention areas.

53.  According to various provisions of the CCP (Section 140 et seq.), criminal investigations by
the police are performed under the authority and control of the judicial authorities (principally the
Crown Counsel). In this respect the CPT considers that regular visits to police detention areas by
the judicial authorities concerned could have a significant impact in terms of the prevention of ill-
treatment.

The CPT wishes to know whether the competent judicial authorities exercise such on
the spot supervision of detention measures in police premises.

h. complaints procedures

54. In addition to the usual judicial and administrative remedies, all citizens wishing to complain
about the activities of a particular police unit may apply to the Complaints Commissions which
have been set up in Amsterdam and other cities in the Netherlands. The commissions are partially
or entirely composed of lay persons, who can conduct inquiries and make recommendations to the
Head of the police force in question (usually the Mayor). The CPT understands that the Complaints
Commissions produce annual reports and would like to receive copies of the reports produced in
1991 and 1992.

In addition, any citizen may apply to the National Ombudsman and to the Complaints
Committees of the two Houses of Parliament.

55. In other words, any person in the Netherlands who may wish to complain about ill-treatment
whilst detained by the