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The Tribunal remits the matter for reconsideration
with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Turkesved in Australia [in] October 2006
and applied to the Department of Immigration antiz€nship for a Protection (Class XA)
visa [in] August 2009. The delegate decided togefio grant the visa [in] October 2009 and
notified the applicant of the decision and heregwvrights by letter [on the same date].

The delegate refused the visa application on teeslbathe applicant is not a person to
whom Australia has protection obligations underRe¢ugees Convention

The applicant applied to the Tribunal [in] OctoB&09 for review of the delegate’s decision.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventiofaf® to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as definetticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedr&asons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtogsuch fear, is unwilling to avalil
himself of the protection of that country; or wimomt having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial cha#pto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &shrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feap@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if
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stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

In support of her protection visa application tpelecant submitted a statement of claims
according to which she came to Australia subsequemer arranged marriage to an
Australian man After her arrival in Australia shasxsubjected to terrible violence at the
hands of her husband. According to her statembatjld she return to Turkey the applicant’s
family will punish her and possibly kill her foribging dishonour on the family. The family
will kill her to retain their honour. According tbe applicant’s statement she will not be
afforded police protection in Turkey, and that ddahe seek the help of the police, they will
return her to her family.

The applicant’s claims are expanded upon in arlétben a counsellor at the Asylum Seeker
Resource Centre (ASRC). According to the letteraiyglicant was married in Turkey in
March 2006 to a Turkish Australian resident Herepi#s accepted her husband who, at the
time, presented as a good and affectionate mahaHdeen previously married and had two
daughters from that marriage. His children and &rmife live in Melbourne.

According to the counsellor’s letter the applicenfrom a Kurdish family which is very
traditional in its views about marriage. The apgiiccame to Australia on a spouse visa, but
her husband withdrew his sponsorship. The applicacame ‘unlawful’ but was unaware of
the fact until she sought legal advice. Accordimghie counsellor’s letter the applicant’s
husband was violent towards from soon after thairriage for three years. Her family
knows little of this, but in any event would exp#ot applicant to stay with her husband
regardless of the circumstances.

According to the counsellor’s letter the applichas stated that although members of her
husband’s family have witnessed the violence agaieis nobody helped her. She was
embarrassed. Her husband opened a take-away fopdidtere the applicant cooked as well
as keeping house. She received no money and hily fenticised her. According to the
counsellor’s letter the applicant’'s husband usualtlysed her when he was drunk He
punched her, kicked her and held her by the hallewte berated her. On one occasion the
neighbours called the police but because thereneasterpreter present, the police left
without the applicant obtaining appropriate helpr Husband had sexual liaisons with other
women. He forced the applicant to have sex with, lind when he did not want to have sex
she was made to sleep on the bedroom floor. Ondbasion that the applicant left her
husband she had been beaten more severely thdnarsii&er injuries have been
documented by a doctor. She is still suffering imgglloss as a result of the beating. It was on
this occasion that the applicant telephoned adrieith whom she went to stay, and the
friend and the friend’s mother took her away.
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The counsellor’s letter sets out the applicantigchslogical profile of sadness, fear and loss
of confidence.

Accompanying the counsellor’s letter is a medieglart from [doctor's name deleted:
s431(2)] in respect to the applicant, who constutiea on three occasions in mid-2009.
According to the medical report the applicant gavestory of a serious and prolonged
physical assault [in] May 2009 by her husband. Twas against a background of regular
physical abuse by him for several years. The applibad gone back to Turkey on two
occasions to escape the abuse but was forcedutm tether husband. According to the
medical report the applicant presented with tirsy@nd hearing loss in her right ear, bruising
to her face, back and legs and neck pain Her egusiere consistent with the reported
assault.

Also accompanying the applicant’s statement igtarlérom her representative which restates
key aspects of the applicant’s claims; a copy ofrharriage certificate; a copy of her
passport; a substantial volume of country infororain respect to honour killings in Turkey;
a copy of an Interim Intervention Order issued liy Magistrate’s Court of Victoria against
the applicant’s husband; and a Statutory DeclaradfdPerson A], with whom the applicant
is living, stating that she herself had lived inrKey until she was seventeen and is familiar
with Turkish Kurdish traditions and Turkish Kurdigteas of honour. According to her
statement [Person A]'s mother had arranged fotdhheecome engaged before she was
sixteen to a man about whom she knew nothing. Suiesdly she met a man with whom she
fell in love, and they ran away together. Becalweepartner was an Australia citizen they
were able to leave Turkey, although they remainduding until their departure.

According to [Person A]’'s statement her mother larathers could not leave their home
because of the dishonour brought upon the familgl,vahen they went out again people on
the streets would refer to the matter. On one eondwer mother was attacked by a group of
men including [Person A]’'s former fiancée, who elied her with a length of chain because
she had not ‘cleaned up their honour'. [Person Biather became involved in the attack and
stabbed his sister’s former fiancée. The man diebheer brother went to jail for eight years.
According to her statement [Person A]’s family wanugh hell because of this experience,
and even though it happened thirty years ago shéests guilty about it.

According to [Person A]'s statement, her husbarglgratected her from her family, and had
he not done so, she would have been killed. Theyheve four children and the protection
of Australia. According to her statement [PersoisAajm is to help the applicant because she
knows, from her own experience, what will happethtapplicant if she returns to Turkey.
She submits that the applicant’s family is onehefworst in the state, and girls from such
families are subjected to honour killings and tbége do not get involved because these
matters are seen as ‘family issues’. Those who dbthese murders often do not get sent to
jail. According to [Person A]'s submission, shothé applicant return to Turkey she will be
killed. [Person A] has family in Turkey and the &pant’s family have spoken about what
will happen to the applicant if she returns therd fPerson A] is very scared for her. The
applicant’s ex-husband has returned to Turkey altbher family that she will be forced to
go back there because he has ensured she canmotigatto remain in Australia. Her family
has made it clear that they will punish the applida reclaim the family honour.

Also accompanying the applicant’s statement isstheement of [Person B], the daughter of
[Person A] which attests to the physical, menta sexual abuse of the applicant by her
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husband; the applicant’s husband'’s return to Turkaey the likelihood that the applicant will
be killed by her family if she returns to Turkey.

The delegate refused the visa application by asawtdated [in] October 2009.

Theapplicant appeared before the Tribunal [in] Decan209 to give evidence and present
arguments. The Tribunal also received oral evidéroa [Person A]. The Tribunal hearing
was conducted with the assistance of an interpietise Turkish and English languages.

The applicant confirmed that she was born on [dateted: s431(2)] in Adana, Turkey, and
is of Kurdish ethnicity and Muslim religion.

The Tribunal asked the applicant about the comiposdf her family and she stated that her
parents are alive and live in Adana as do her twoyger brothers, who are twenty seven and
twenty eight years of age respectively. She stidtatboth of her brothers are married. The
applicant told the Tribunal that she had alwaysdiin Adana with her mother and father

until she was married and came to Australia.

The Tribunal asked the applicant how many yeaschbboling she has had. The applicant
stated that she completed primary school and veeligh school for a couple of years before
her parents stopped her The Tribunal asked theécappwhen she had stopped attending
school. The applicant stated that she could noeneber exactly but though that she had
finished school when she was about twelve. Theuhalbasked her whether she had worked
after she left school and the applicant statedshathad done housework and later on had
looked after her brother’s children.

The Tribunal asked the applicant why her parentsriod arranged for her marriage at an
earlier age. The applicant told the Tribunal tha of her brothers had married at fifteen and
the other a year later, but the applicant hersadf $trongly resisted an early marriage. She
was engaged by arrangement to someone that sietdigant to marry. Her resistance to
this arrangement had led to her being severelysheqi by her family. She was regularly
assaulted by both her parents and was under consnuressure from her brothers. The
applicant stated that she didn’t want to get mdrrand that she wanted to study but she
couldn’t. The family then arranged for the applicemmarry the man who became her
husband The Tribunal asked the applicant to desér introduction to her husband and
their subsequent marriage. The applicant statadtibanarriage was arranged by people
other than her. She stated that her husband camgkey from Australia; her parents agreed
to the marriage and the applicant married him.

The Tribunal asked the applicant when she had ethaimnd she stated that the marriage took
place in Ankara in March 2006. The Tribunal askesldapplicant whether she had agreed to
the marriage. The applicant stated that the magneas, in a sense, a punishment of the
applicant for not marrying her cousin as had beeamged. She stated that her husband was a
divorced man who already had two children. The iappt stated that it wasn'’t really a
guestion of whether she agreed to it or not. Skemarried him. The Tribunal noted that
there was evidence concerned with her spouse p@aation indicating that the applicant
had been happily married at least at the beginairiger marriage. The applicant stated that it
had been happy for a few months.

The Tribunal asked the applicant what had led ¢édatteakdown of her marriage. The
applicant stated that her husband started drinkeayily and committed adultery. She stated
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that she accepted the adultery but that her huslvasdncreasingly violent and abusive
towards her. The Tribunal asked the applicant wanyhusband did not leave the applicant if
he wanted to be with someone else. The applicatédsthat she didn’t know, but that he
used to drink an awful lot and the applicant waatiiwed to talk to anyone about what was
happening. The Tribunal asked the applicant howspleat her days. The applicant stated
that she worked in her husband’s take away foog,stwad spent the rest of her time at home

The Tribunal asked the applicant if she was alwayke company of her husband and the
applicant stated that she was. The Tribunal agke@pplicant how her husband could be
involved with another woman if the applicant wasajs in his company. The applicant
stated that her husband would sometimes disappmarthe shop for two or three hours, and
she was too scared to ask any questions. The Hiilmsked her how she could manage at the
shop on her own if she did not speak English. Tgmieant stated that she could manage,
and she would write down what the customers hahyo The applicant became distressed
and told the Tribunal that it was difficult for hierremember everything. The Tribunal
explained that it was necessary for the Tribunadio questions, and reassured her that she
was able to take what time she needed, and coglest a break in the hearing at any time
she needed one. The applicant told the Tribunalstiia has been experiencing panic attacks,
and told the Tribunal about the kind of verbal abteswhich she was subjected by her
husband.

The Tribunal asked the applicant whether she htatned to Turkey during the course of her
marriage. The applicant stated that this was core stated that her husband had sent her
to Turkey and later on had called for her to cormekb The Tribunal asked her why her
husband had sent her to Turkey in March 2007. Pipéicant stated that he sent the applicant
back because they were having problems and alsubedhe applicant’s father was very
sick. The applicant’s husband also told her thawvheted peace and time to think. The
applicant told the Tribunal that the second time dturned to Turkey she stayed there for
six months, and that her husband had said thatoldvjoin her there but never did. She
stated that her family did not suspect that hebhnd was abusive to her as she never spoke
to them about it. She stated that the day sheak to Australia from Turkey her husband
bashed her up. The applicant stated that her hddteshsold their house without telling her
and then they went to live in a rental propertye Stated it was here that, seven months ago,
he beat her badly and put her out on the street.apiplicant stated that her friend picked her
up from the street in her pyjamas. She statednmahusband then went to Turkey.

The Tribunal asked the applicant what she fearnshappen to her if she returns to Turkey
The applicant stated that she will be assaultedoasdibly killed by her family if she returns
to Turkey. She stated that if she is not killed sfilebe sent away and forced to be a mistress
to a married person on payment of a dowry. Theiegmi stated that she would rather die in
Australia than return to Turkey.

The Tribunal queried whether the applicant coulda@e to another part of Turkey away
from the influence of her family in Adana. The apaht stated that this was impossible She
stated that she has no education and has neveedvarid could not make a living. She stated
that, in any event her family would come looking fier and she would be in fear for the rest
of her life. The applicant told the Tribunal thatecof her brothers was in prison for ten years
because he was involved in the killing of one lnigsins for reasons of honour, and because
she ran away from home.
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The Tribunal heard evidence from the witness [Rersjo The witness told the Tribunal that
she knew the applicant when the applicant wasld ohilTurkey. She stated that she met the
applicant again when the applicant came to Australi

The Tribunal asked the witness whether she thotlngihthe applicant had suffered domestic
violence perpetrated by her husband. The witn@ésdsthat this was so, and that she had
seen the injuries inflicted on the applicant by lmesband. She stated that on the occasion
that she collected the applicant form the stre&tide her residence the applicant was in torn
pyjamas, and was cut and bruised, and her faceemi were swollen

The Tribunal asked the witness whether the apdiefiisband has tried to approach her
since that time. The witness stated that her hushas not looked for her but that the
applicant’s brother had rung to find out what hagened.

The Tribunal asked the witness why the applicaf¢asful of returning to Turkey. The
witness stated that she knew why the applicantseased because a similar thing had
happened to the witness when she was young anfhihedito marry as arranged by the
family, and the situation will be the same for #pplicant. The Tribunal told the witness that
it was aware of country information indicating teadmen are subjected to harm in some
parts of Turkey for failure to comply with traditial customs and practice, but indicated that
the Tribunal needed to be satisfied that the apptias an individual has a well founded fear
of persecution should she return to Turkey. Th@egs stated that she knows the applicant’s
family, and knows what they are capable of doirge Stated that the applicant’s brother has
already killed a person and has been in jail foryears.

The Tribunal asked the witness what she thoughapipiicant’s family would do should the
applicant return to Turkey. The witness stated thata pattern” and that when a woman
refused or left a marriage she would be punishébdémame of the family honour. She stated
that the applicant was punished for refusing torgnaer cousin by being married to the man
who became her husband. She stated that the mexthiey will subject her to physical
violence and may sell her off to some man withamgtinea marriage, because as a woman she
will just be property. The witness stated thatdpelicant’s husband had abused her in many
ways and even made her wash his feet. The witnaesighat she got angry with applicant
for allowing it, but knew that it was because shesklf is different because she has lived in
Australia for so long. The witness told the TribLieat the applicant’s family is a very poor
family with two sons and their wives living in theuse with the applicant’s parents. The
witness stated that she has seen how the famdg bwd that they will not accommodate the
applicant if she goes back there.

The witness told the Tribunal that the applicacefaphysical violence and possible death if
she goes back to Turkey. The Tribunal made referemindependent country information
before the Tribunal which indicates that the Tunkasithorities have made significant
progress in protecting the rights of women androsgecuting violence against women. The
Tribunal queried why the applicant could not seekce protection in Turkey. The witness
stated that maybe in the big cities progress had beade, but in regional areas customs and
traditions are more compelling The witness stalted ¢ven in Australia these traditional
practices prevail, as was demonstrated by the iitywith which the applicant’'s husband
mistreated her.

The witness told the Tribunal that when the applisahusband had sent her back to Turkey,
the village people had speculated and gossiped &leouand the applicant’s mother did not



let her set foot outdoors but made her do domesir&. The witness stated that she knows
that the applicant’s husband has been back to Jwakd will have told the applicant’s

family that she has run away from him. The witn&tsged that the applicant suffered at her
husband’s hand for three years and waited forithat®n to improve but she was now in a
terrible situation. The witness told the Triburtest the applicant cannot be safe from harm in
Turkey.
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Honour Killings

A 2004 report by the Norwegian Country of Origifidmmation Centre states that honour
killings occur throughout Turkey, however they “appto be more frequent in the Black-Sea
Region and in Kurdish inhabited areas in the Saghevhere tribal customs play an
important role in everyday life”. The report statkat “the number of unreported or
undetected cases was significantly higher thamtti@al numbers. Honour killings are often
hushed up and some women who have apparently coedrsiticide have in fact been killed
or even forced to kill themselves by their familflK Home Office 2007Country of Origin
Report — TurkeyDecember, Section 22.38)

In 2005BBC Newseported that honour killing continued to enjoyplar support in Turkey
Reporting the findings of a study in the predomthakurdish city of Diyarbakir by an
unnamed Turkish universitRBC Newsstates that “when asked the appropriate punishment
for a woman who has committed adultery, 37% repdieel should be killed. Twenty-five
percent said that she deserved divorce, and 218héhaose or ears should be cut off.”
(‘Honor’ crime defiance in Turkey’ 200BBC News19 October)

In a 2005 paper entitled ‘In the name of fathersnélr killings and some examples from
South-eastern Turkey’, Aysan Sev’er from the Ursitgrof Toronto examines a 2002 case in
which a man and his brothers stabbed his ex-witietih claiming that he had dishonored
him, despite the fact that he had remarried andchddren Eev'er, A. 2005, ‘In the name of
fathers: Honour killings and some examples fromtS@astern Turkey’, University of Toronto
Department of Social Science, p.6)

In a 2007 incident, a woman left her husband itezasturkey and “moved in with her
divorced daughter”. According tdurriyet, Zamanboth the woman and her daughter were
killed by the son/brother in the name of honoung“d9 year old son brutally killed his
mother and his sister by beating them on the hatidanbat, with his three young nephews
watching. Upon his arrest the 19 year old saititleehad killed the women to clean the
honor of his family.”(‘Honor killings in Turkey claimed lives of mothetaughter’ 2007, Middle
East Media Research Institusaurce:Hurriyet, Zaman10 August —)

TheHonour Killings Report 2007roduced by the Human Rights Presiderdbys@AN
HAKLARI BA SKANLI Gl), a division of the Department of the TurkishrRei Ministry,
states that “honor Kkilling... still happens in ouuotry and is serious communal problem.
Every year, over 200 people are killed in this gdfccording to reports of Boards in 81
provinces, there is no serious change between 200@007. Number of victims in 2003 is
159, in 2006 233, in 2007 231. In last 5 yearsgltamount of these victims became over
1100.” Human Rights Presidency 200Honour Killings Report25 June)



54. According to a March 2009 article in The Independbkanour killings in Turkey have

55.

56.

S57.

reached “record levels”, with “more than 200 a ye@he article also examines so-called
‘honour suicides’, where individuals are forcedkiibthemselves in the name of restoring
family honour. The author, Ramita Navai, argues ti rise in honour suicides is due to the
2005 reforms to the penal code in Turkey that shiced mandatory life sentences for
perpetrators of honour killings. The article alsguees that “most honour killings happen in
the Kurdish region”:

So-called “honour killings” in Turkey have reachedord levels. According to government
figures, there are more than 200 a year — halfl the@ murders committed in the country. Now,
in a sinister twist, comes the emergence of “hosoigides” The growing phenomenon has
been linked to reforms to Turkey’s penal code iA20rhat introduced mandatory life
sentences for honour killers, whereas in the pakys could receive a reduced sentence
claiming provocation. Soon after the law was pasgednumbers of female suicides started to
rocket.

Most honour killings happen in the Kurdish regiarharren land ravaged by years of war and
oppression. Rural communities here are ruled uadsrict feudal, patriarchal system. But as
Kurds have fled the fighting between separatiseisebnd Turkey’s government, the crime is
spreading across the country into its cities amth8d According to a recent government report, there
is now one honour killing a week in Istanbul.

“Families who move here are suddenly faced with enndsecular Turkey,” said Vildan
Yirmibesoglu, the head of Istanbul’'s departmerfirhan rights. “This clash of cultures is
making the situation worse as the pressure on wambahave conservatively is become more
acute. And of course there are more temptatiodavéi, R. 2009, ‘Women told: “You have
dishonoured your family, please kill yourselfThe Independen27 March
http:/www.independent.co.uk/news/world/europe/wortad-you-have-dishonoured-your-
family-please-kill-yourself-1655373.html — AccesseBecember 2009)

The US Department of StateZountry Reports on Human Rights Practices 2008 rkéiyu
reports that there were “1000 honor killings betw2603 and July 2008, mainly in
conservative Kurdish families in the Southeastrmoag migrants from the southeast living

in large cities.” The report states that ‘disobad& was “determined to be the most frequent
justification of honour Killing’ (US Department of State 200@puntry Reports on Human Rights
Practices 2008 — Turke5 February)

A 2007 UN Population Fund report entitl@tle Dynamics of Honor Killings in Turkeyates
that “[i]f a married woman wants to divorce her basd or leaves her husband this is also
considered ‘dishonorable conduct’ which deservesgtument.” The report refers to four
examples of women in Turkey being killed followisgparation or divorce from their
husbands. The report also examines examples of warhe have been killed following a
divorce after they have begun a relationship witlewa partner. The report states that “The
case of a divorced woman is not very different framarried woman (if not worse) because
her body and sexuality are under very strict cdrtycher former husband as well as her
family and relatives”:

If a married woman wants to divorce her husbaneéares her husband this is also
considered ‘dishonorable conduct’ which deservesghument. At the same time respondents
in Sanliurfa told us that there were cases in which dieorce their first wives when they
want to have a second wife and the second wifetsen official marriage. In those cases
sometimes the men send their first wives to a laviy®pen a divorce casganliurfa,
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female, unknown age, judge). There were also dasgBich the women’s family and
relatives forced the woman to divorce if they dedidhat the husband’s conduct was
improper or that he couldn't fulfill his respongities to the family. However, if a woman
decides on her own to divorce, then this is comsitia devious step.

Four cases under this category resulted in muhd@me case, a woman who returned to her
family when her husband was at military service kiled by her husband’s brother. In
another case, a woman who left home and went tthanoity to get a divorce from her
husband was killed by her 19 year old son. Inra #tase a woman given as ‘berdel’ to a
deaf and dumb man was killed by him after gettimtivarce.

...The case of a divorced woman is not very diffefesrn a married woman (if not worse)
because her body and sexuality are under very sortrol by her former husband as well as
her family and relatives. Since she is divorcee, Ishs done something unacceptable and she
is looked upon as somebody with the potential tagminst the rules and take devious steps.
(Kardam, F. 2005The Dynamics of Honor Killings in Turkelynited Nations Population

Fund, January, pp.32-33)

A November 2009 article in théurriyet Daily Newsechoes many of the observations made
in the 2007 United Nations Population Fund repbine author, Sevim Songtin, states that
divorce is tied to the concept of namus in Turkeyyever while it is deemed shameful to a
family when a female member gets divorced, it ismexessarily the case for a male member
of the family. Furthermore, “[a] divorced woman whscapes murder at the hands of the
family of her former husband does not always eseageadly end. She may be murdered by
her own family, because a divorced woman in thé gerserally goes back to her parents,
meaning increased expenses at home or a furthisrathvof the inheritance with the family’s
male members”:

Though a family is ashamed when one of its femaenbers gets divorced, that is not
necessarily so when a male member is divorced.rBévis very much related to namus in
Turkey, and this may led to killings.

Some scholars underscore, however, that hononddishould not be reduced to culture or
tradition, as economic reasons may sometimes laypwte¢hem. Divorce is not just about
“moral values,” or namus, usually translated asonpih also has economic consequences,
especially for the families of the women. A divalocgoman who escapes murder at the hands
of the family of her former husband does not alwessape a deadly end. She may be
murdered by her own family, because a divorced woimahe east generally goes back to

her parents, meaning increased expenses at hoaieidher division of the inheritance with
the family’s male members.

..."Namus” killings are thought to be particular tastern Turkey, since we are accustomed to
hearing about such cases happening there. Althooigtalled honor killings, murders of
women in the west should be condemned as strosdtpaor killings. (Songtn, S. 2009,
‘Killing in the name of *honor”,Hurriyet Daily News 20 November
http://www.hurriyetdailynews.com/n.php?n=column-2a0L-20 — Accessed 7 December
2009)

State Protection
A 2003 report by the World Organisation Againsttlicg entitledviolence against women in

Turkey — A report to the Committee against Tortstates that there are “a few government-
run women'’s shelters in the urban centers”, howébese shelters are insufficient and



ineffective in guaranteeing the right to life oféhtened women”. The report adds that
“Family members who threaten the lives of their &&relatives are neither arrested nor
prosecuted for making such threats”:

The Turkish government has taken some steps tessithie needs of women in
danger of being victimized by these practices. rélaee a few government-run
women’s shelters in the urban centers, howeveraandrding to the Special
Rapporteur on violence against women, these shelterinsufficient and ineffective
in guaranteeing the right to life of threatened veom According to information
received by OMCT, in most cases when a potentd@imitries to take refuge with the
police, instead of sending her to a women’s sheattetaking other protective
measures, they reportedly hand her over to thdyarequiring only that the family
guarantee not to harm the girl of woman. Familynbers who threaten the lives of
their female relatives are neither arrested nosguroted for making such threats.
(World Organisation Against Torture 2008plence against women in Turkey — A
report to the Committee against TortuEe353)

A 2004 report by Amnesty International entitfedrkey: Women confronting family violence
is highly critical of the level of protection praad by police to woman at risk of honour
killings. The report cites the example of ‘Zeynepho was apparently stabbed “at least 52
times” in front of her son and “at least 10 polafécers”. According to Amnesty
International, the police officers were suspendhedyever “returned to duty after the
Ministry of the Interior determined that they hamlagase to answer”. The report also argues
that “Violence against women is widely tolerated @wen endorsed by community leaders
and at the highest levels of the government andipry”:

“Zeynep's partner stabbed her at least 52 timdsoim of her seven-year-old son. He was not
the only witness. At least 10 police officers watdhhe assault, which was photographed and
videotaped by journalists. “They could have inteed but apparently they did not have
permission. What sort of permission is this! | filém guilty. When | saw the police had
arrived | was pleased, obviously they will save Bt they did not do anything,” “Zeynep”
said. After her partner was charged with attemptadder, his relatives threatened to kill
“Zeynep” and her lawyers. The 10 police officergevimitially suspended but returned to

duty after the Ministry of the Interior determingétit they had no case to answer.

...Violence against women is widely tolerated andneedorsed by community leaders and
at the highest levels of the government and judjciéhe authorities rarely carry out

thorough investigations into women’s complaintswhdgolent attacks or murders or apparent
suicides of women. Courts still reduce the sententeapists if they promise to marry their
victim, despite recent moves to end the practice.

...A 16-year-old boy and his 23-year-old brotherddlitheir recently divorced sister in Elazig
in October 2002, because she had been “coming hateie In their statement to police, they
said, “We have cleansed our honour. We are noy.$orr

...Research from Australia, Canada and the USA demaiastthat a significant number of
women are killed at or around the time of sepandftiom a violent partner. Women leaving a
violent situation must take into consideration aber of factors not the least of which are
economic. They must consider whether they can geofor themselves and their children,
and whether or not violence away from the perpetnatll be worse than violence at the
hands of the perpetrator. Women can be very skdltadaking these judgments, despite the
lack of support from state and society. For thid atiner reasons, leaving a violent partner is
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usually a process, not a one-off act. (Amnestyriv@gonal 2004Turkey: Women confronting
family violence2 June)

In its 2007 annual report on Turkey, Amnesty Ins&ional states that a 2004 “Law on
Municipalities” stipulates that towns with more tha0,000 people “need” shelters for
“women victims of domestic violence”. It is not atefrom the report whether the law can be
interpreted as mandating the building of shelteos,who is to pay for the construction and
running costs of the shelters:

There was little progress in implementing the ps@n in the 2004 Law on
Municipalities, which stipulated the need for saedtfor women victims of domestic
violence in towns with a population of more than(®®. Women'’s organizations
called for additional funds from the governmeninoplement the law. A circular
from the Prime Minister in July, outlining measutesombat violence against
women and children, and to prevent so-called “hotkdlings”, represented a step
towards acknowledging an entrenched and endemieuo In December,
Parliament passed revisions to the Law on the Etwoteof the Family, widening its
scope. (Amnesty International 20@¥mnesty International Report 2007 — Turk2y
May, p.4)

In June 2009 the European Court of Human Rightsdedathe applicant in the case Opuz v.
Turkey “30,000 euros (EUR) in respect of non-peagnpecuniary damage and EUR 6,500
for costs and expenses” following the court’s decighat the state of Turkey failed to
adequately protect the applicant and her mothen fiarm by the applicant’s husband.
According toDeutsche Welle World[t]he 37-year-old applicant had repeatedly apgdéor
protection by the authorities, warning that bothlife and that of her mother were in danger.
But despite injuries from several earlier incidesitebuse, Turkish authorities failed to
react.”(World Organisation Against Torture 200&plence against women in Turkey — A
report to the Committee against Tortupe353)

According to the European Commissiomigrkey 2006 Progress Reppfissues related to
gender equality and women'’s righeseive growing public attention in Turkey. Thedeg
framework is broadly satisfactory. However, in pigewomen’s rights are not always
protected, in particular in the poorest areas efabuntry. ‘Honour crimes’ need to be
investigated more systematically and where appatgfollowed-up with prosecution and
convictions.” (Amnesty International 200&mnesty International Report 2007 — Turk2y
May, p.4)

FINDINGS AND REASONS

The applicant travelled to Australia on a valid Kigh passport and states that she is a
national of Turkey. She has provided evidence oblaekground in Turkey. The Tribunal
finds that she is a national of Turkey and theeefor the purposes of the Convention the
Tribunal has assessed her claims against Turkkgrasountry of nationality.

The applicant claims to be a Kurd. On the basihefevidence before it including the
applicant’s identity documents, her oral evidencleearing, and the evidence of the witness
[Person A], the Tribunal is satisfied that the agpit is of Kurdish background.

In determining whether an applicant is entitleghtotection in Australia, the Tribunal must
first make findings on the claims the applicant hmegle. This may involve an assessment of
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the applicant’s credibility. In assessing credtijlit is important to be sensitive to the
difficulties often faced by asylum seekers. Thedfiéof the doubt should be given to asylum
seekers who are generally credible but unablelistantiate all of their claims. That said, the
Tribunal is not required to accept uncritically amyall allegations made by the applicant. In
addition, the Tribunal is not required to have téhg evidence available to it before it can
find that a particular factual assertion by an mapit has not been made out. Moreover the
Tribunal is not obliged to accept claims that a@nsistent with the independent evidence
regarding the situation in the applicant’s coumtyationality. Se&kandhawa v MILGEA
(1994) 52 FCR 437 at 451, per Beaumor&elvaduri v MIEA & Ano(1994) 34 ALD 347 at
348 per Heerey J aritbpalapillai v MIMA (1998) 86 FCR 547. If the Tribunal makes an
adverse finding in relation to a material claim mdy an applicant, but is unable to make a
finding with confidence, it must proceed to asghassclaim on the basis that the claim might
possibly be true.

It has been submitted explicitly or impliedly, thilé applicant is a member of particular
social groups comprised of Turkish Kurdish womemairried Turkish Kurdish women

The leading recent Australian authority on theipaldr social group question Agpplicant S

v Minister for Immigration and Multicultural Affasr(2004) 217 CLR 387 @&pplicant 3).

In their majority joint judgment, Gleeson CJ, Gumwend Kirby JJ. set out at paragraph [36]
the correct approach to the question of whetheoapgfalls within the scope of the term
particular social groupfor the purposes of the Convention:

Therefore, the determination of whether a groulg faithin the definition of
“particular social group” in Art 1A(2) of the Convimn can be summarised as follows.
First, the group must be identifiable by a chanastie or attribute common to all
members of the group. Secondly, the charactepistittribute common to all members of
the group cannot be the shared fear of persectirmally, the possession of that
characteristic or attribute must distinguish treugrfrom society at large. Borrowing the
language of Dawson J Bpplicant A,a group that fulfils the first two propositions,
but not the third, is merely a “social group” arad & “particular social group” As this
Court has repeatedly emphasised, identifying atayithe “particular social group”
alleged is vital for the accurate application @& tpplicable law to the case in hand.

In the same case Justice McHugh summarized the ssularly;

To qualify as a particular social group, it is egbuhat objectively there is an identifiable
group of persons with a social presence in a cgueat apart from other members of that
society, and united by a common characteristicibatte, activity, belief, interest, goal,
aim or principle.

In MIMA v Khawar(2002) 210 CLR 1, the High Court recognized thamen in a given
society could constitute a particular social grémpthe purposes of the Convention. In that
case Gleeson CJ found that it was open to the failio determine that “women in
Pakistan” constituted a particular social group.

Gender based groups have been considered in a nofdaeses, particularly in the context
of claims of domestic violence. Australian courévé accepted that “single women in India”,
“married women in Tanzania”, “young Somali womeaid “women or divorced women
who had converted to Christianity in Nepal” may stitate particular social groups for the
purposes of the Convention. In contrast, @&k v MILGEA (No.2Wilcox J held that “young
single women” in China did not constitute a patacisocial group. Idayawardene v MIMA,
Goldberg J doubted that a group such as “singleendrar “single women without
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protection in Sri Lanka” constituted a particulacil group for the purposes of the
Convention. The Court iIMIMA v Kobayashi & Anoheld that the evidence before the
Tribunal provided no basis for finding that “womianJapan” or “unwed mothers in Japan”
were persecuted groups.Applicant S469 of 2002 v MIMIBennett J found that it was open
on the evidence before the Tribunal to find thatdées in Thailand did not constitute a
particular social group for the purposes of the @oiion.

It is apparent from the independent country infararabefore the Tribunal that Turkish
Kurdish women in Turkey, and particularly marriegrRish Kurdish women are
differentially treated on the basis of their genddre Tribunal accepts that Turkish Kurdish
women and married Turkish Kurdish women constip#gicular social groups within the
meaning of the Convention and that the applicaatrisember of these groups.

The applicant has submitted that her actions ®irilg her husband and seeking to separate
from the marriage will cause her to be the subpéttonour based violence or honour killing
at the hands of her family if she were to returii tiokey.

The applicant has provided detailed oral evidendée Tribunal which is consistent with her
written submissions in support of the review aplan. Her claims are supported by the
submissions of her long standing friends [Persoa] [Person B], and by the oral evidence
of [Person Al]at the Tribunal hearing. [Person A@gented as an informed, forthright and
credible witness and the Tribunal gives significartght to her evidence.

The applicant has provided detailed evidence tmatsis been subject to prolonged and
severe physical, sexual and psychological violdrncker estranged husband. That evidence
is supported by the evidence of [Person B and Rek$oand by medical reports. The
applicant has given evidence that she left her émdlafter a particularly severe beating in
May 2009, and has not seen him since then. Thecappk husband is the subject of an
intervention order in respect to the applicant. Thibunal accepts the applicant’s evidence in
respect to this matter.

Both the applicant and the witness at hearing plexviconsistent evidence in respect to the
traditions and practices of conservative Turkislidish families, such as the applicant’s
family, in southern Turkey. The applicant’s evidema respect to these claims was detailed
and consistent with her written submissions anéi wie evidence of the witness. The
applicant and the witness at hearing provided emidéehat the applicant has suffered
physical abuse and confinement by her family fersteng their arrangements for her
marriage. The applicant and the witness at hedoinly volunteered evidence that the
applicant’s brother has spend a period of timaiilnfgr participating in an honour killing of a
family member. The witness gave evidence of her emperiences consequent to defying her
families wishes regarding her marriage, her peilsamawledge of the applicant’s family,
and their past violence and abuse of the applicant.

Given the Tribunal’s findings above, it acceptsdipplicant has been subjected to serious
harm amounting to persecution in the past fromrnenediate family in Turkey and from her
husband. The Tribunal finds on the evidence befdhat the violence that the applicant
fears should she return to Turkey arises for tasaor that she has defied her family by
separating from her husband, in an act that magidered ‘dishonourable conduct’ in the
context of Turkish Kurdish tradition. The Triburfadds that the harm the applicant fears,
principally from her family members, and possibgr husband’s family members, is not for
a Convention reason (being her membership of acpéat social group of Turkish Kurdish
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women or married Turkish Kurdish women) but rathecause of her actions in separating
from her abusive husband.

However, women suffering violence in such situagias the applicant may nevertheless,
depending on the circumstances, come within thpesobthe ConventioriMinister for
Immigration and Multicultural Affairs v Khawgf002) 210 CLR 1. A majority of the High
Court inKhawarheld that the Convention test may be satisfiechleyselective and
discriminatory withholding of state protection ®iConvention reason from serious harm that
is not Convention related. The applicant has catgdnand it appears from the evidence, that
she will not be afforded protection by the Turkalthorities from harm at the hands of her
family for the essential and significant reasomef membership of particular social groups
including ‘Turkish Kurdish women’ and ‘married Tusk Kurdish women’.

Importantly, s.91R(1)(c) of the Act refers to systic and discriminatory conduct. Mere
inaction will not suffice. However discriminatonyaction will not amount to mere inaction.
This is also the position under the Conventioméerpreted by Australian Courts

Sources indicate that separation and divorce tadidy women in Turkey is considered to
bring dishonour and shame to families. There avers¢ documented cases where a divorce
initiated by a woman in Turkey has led to the worhaimg killed by her relatives, and
country information suggests that separated orrda®women can be at risk of harm from
their own families.

On the basis of the country information availablé,tthe Tribunal is satisfied that honour
killings remain prevalent in Turkey, particularly Kurdish communities, including Adana,
where the applicant’s family resides. Independenntry information before the Tribunal
indicates that human rights groups remain critiéahe level of state protection provided to
woman at risk of being harmed in the name of honauod that police inaction, judicial
sympathy with the perpetrator, and the paucityhedters are all cited as indicative of
inadequate state protection.

As noted in the country information set out ab@@003 report by the World Organisation
Against Torture found that “family members who titen the lives of their female relatives
are neither arrested not prosecuted for making guelats” and in most cases when a
potential victim of violence tries to take refugéthe police, instead of sending her to a
women'’s shelter, or taking other protective measutesy reportedly ‘hand her over to the
family’ requiring only an undertaking that she betharmed. Similarly an Amnesty
International Report of 2004 was highly criticaltb&é protection provided by Turkish police
to woman at risk of honour killing, and finding thaolence against women is widely
tolerated and even endorsed by community leadersiatine highest levels of the
government and judiciary.

While country information indicates that the Tutkgovernment has taken some steps to
improve state protection for women who are theimistof violence, it also indicates that
these steps have not been sufficient to protectemoimom violence, especially in poorer
areas of the country, and in Kurdish inhabitedargi On the evidence before it the Tribunal
finds that the applicant will not be afforded puaiten by the Turkish authorities. The

Tribunal further finds that this lack of state mction amounts to a selective and
discriminatory withholding of state protection ®iConvention reason from serious harm that
is not Convention related. The Tribunal finds adaogly, and with reference t¢éhawar, that

the applicant comes within the scope of the Conwgant
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The Tribunal has considered whether it would bearable for the applicant to relocate to
another part of Turkey where she would be free ftoenharm that she fears. The applicant
has provided evidence that she believes that na@hyfanembers will have the motivation and
the ability to find her if she returns to Turkeypdawere she to try to locate within that
country she would be condemned to a lifetime of feat she would be found In addition the
applicant has given evidence of her limited edocather lack of any work experience or
ability to access an income, her lack of any fammupport and her general vulnerability. On a
consideration of this evidence and with referemciné country information set out above,
the Tribunal considers that it would not be reabtato expect the applicant to be able to
relocate within Turkey.

The Tribunal is satisfied that the applicant woialde a real chance of being persecuted if she
returned to Turkey now or in the reasonably forabeefuture. The applicant’s fear of
persecution is well founded and for a Conventi@sos, and she is therefore a refugee

within the meaning of the Convention.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant satisfies the criterion set
out in s.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.

| certify that this decision contains no informativhich might identify the
applicant or any relative or dependant of the appili or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: RCHADW




