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DECISION: The Tribunal remits the matter for reconsideratiotin

the following directions:

(1) that the first named Applicant satisfies s.3642
of the Migration Act, being a person to whom
Australia has protection obligations under the
Refugees Convention; and

(i) that the second and third named Applicants
satisfy s.36(2)(b)(i) of the Migration Act, being
the spouse and dependant respectively of the
first named Applicant.



STATEMENT OF DECISION AND REASONS

APPLICATION FOR REVIEW

1.

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grant Apgplicants Protection (Class XA)
visas under s.65 of thdigration Act 1958 (the Act).

The Applicants, who are husband, wife and childahd claim to be citizens of
Bangladesh, arrived in Australia and applied toRlepartment of Immigration and
Citizenship for Protection (Class XA) visas. Thatedjate decided to refuse to grant the
visas and notified the Applicants of the decisiod ¢heir review rights by letter.

The delegate refused the visa application on teesltihat the Applicants are not
persons to whom Australia has protection obligationder the Refugees Convention.

The Applicants applied to the Tribunal for reviefitlee delegate’s decisions.

The Tribunal finds that the delegate’s decisioanRRT-reviewable decision under
s.411(1)(c) of the Act. The Tribunal finds tha¢ thpplicants have made a valid
application for review under s.412 of the Act.

RELEVANT LAW

6.

Under s.65(1) a visa may be granted only if thasilec maker is satisfied that the
prescribed criteria for the visa have been satistie general, the relevant criteria for
the grant of a protection visa are those in forbemthe visa application was lodged
although some statutory qualifications enactedesthen may also be relevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the
applicant for the visa is a non-citizen in Ausial whom the Minister is satisfied
Australia has protection obligations under the 1@shvention Relating to the Status
of Refugees as amended by the 1967 Protocol Rgltithe Status of Refugees
(together, the Refugees Convention, or the Coneeti

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @laA) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

10. Australia is a party to the Refugees Conventiongarterally speaking, has protection

obligations to people who are refugees as defineitticle 1 of the Convention.
Article 1A(2) relevantly defines a refugee as aryspn who:

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
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13.

14.

15.

16.

17.

outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuanber of cases, notabBhan Yee
Kinv MIEA (1989) 169 CLR 37%pplicant Av MIEA (1997) 190 CLR 225/IIEAvV
Guo (1997) 191 CLR 559Chen $hi Hai v MIMA (2000) 201 CLR 293VIIMA v Haji
Ibrahim (2000) 204 CLR 1IMIMA v Khawar (2002) 210 CLR IMIMA v Respondents
S152/2003 (2004) 222 CLR 1 andpplicant Sv MIMA (2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes
of the application of the Act and the regulatioms tparticular person.

There are four key elements to the Convention diefin First, an applicant must be
outside his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and
discriminatory conduct (s.91R(1)(c)). The expressierious harm” includes, for
example, a threat to life or liberty, significartysical harassment or ill-treatment, or
significant economic hardship or denial of accedsatsic services or denial of capacity
to earn a livelihood, where such hardship or dehiaatens the applicant’s capacity to
subsist: s.91R(2) of the Act. The High Court hasl@&xed that persecution may be
directed against a person as an individual orragmber of a group. The persecution
must have an official quality, in the sense that dfficial, or officially tolerated or
uncontrollable by the authorities of the countrynafionality. However, the threat of
harm need not be the product of government poliayay be enough that the
government has failed or is unable to protect g@ieant from persecution.

Further, persecution implies an element of motoratn the part of those who
persecute for the infliction of harm. People arespeuted for something perceived
about them or attributed to them by their persasutdowever the motivation need not
be one of enmity, malignity or other antipathy toslsathe victim on the part of the
persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to

identify the motivation for the infliction of thegpsecution. The persecution feared need
not besoldy attributable to a Convention reason. However,gergon for multiple
motivations will not satisfy the relevant test .sdea Convention reason or reasons
constitute at least the essential and significastivation for the persecution feared:
s.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-
founded” fear. This adds an objective requiremerthé requirement that an applicant
must in fact hold such a fear. A person has a “feelhded fear” of persecution under
the Convention if they have genuine fear foundeahug “real chance” of persecution
for a Convention stipulated reason. A fear is i@llnded where there is a real
substantial basis for it but not if it is merelysased or based on mere speculation. A
“real chance” is one that is not remote or insulttsthor a far-fetched possibility. A
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person can have a well-founded fear of persecet@m though the possibility of the
persecution occurring is well below 50 per cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lkseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hisesrféar, to return to his or her country
of former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ale made and requires a
consideration of the matter in relation to the osably foreseeable future.

CLAIMS AND EVIDENCE

20.

21.

22.

23.

The Tribunal has before it the Departmental an@dnal files relating to the
Applicants. The Tribunal also has had regard éontfaterial referred to in the
delegate's decisioand other material available to it from a range ofsources.

TheApplicants appeared before the Tribunal to givelente and present arguments.
The Tribunal hearing was conducted with the assigt@f an interpreter in the Bengali
and English languages.

The Applicants were represented in relation toréweew by their registered migration
agent who attended the hearing.

Only the Applicant husband/father has made spediiens to be a refugee, his wife
and child relying on their membership of his familyor convenience, therefore, | will
refer to the Applicant husband/father as the Agpitc

Summary of written claims

24,

25.

26.

In his application for protection the applicanticia to have been born in Bangladesh.
He claims to have been married. He claims to tised at several other locations in
the preceding years

The Applicant claims to have received a formal edion. He claims to have been
self-employed for a number of years. He claimiawee made a brief visit to Country
2.

The Applicant’s substantive claims are set outignpnotection visa application and an
attached statement, running to ten pages of tyijpescrhey may be summarized as
follows:

. He came from an affluent Hindu family. The famslyvealth derived from
business and farming. However, most of the famaitygl was occupied by
Muslim terrorists or fundamentalists who are thadkss of political
organizations prominent in Bangladesh. By trickiigse used the ‘Vested
Property Law’ to take over the family lands andctat them to close their
business.

. The Hindus in his area always suffered discrimorgtharassment and
oppression at the hands of Muslim fundamentali$tsey had no safety or



dignity and their religious freedom was very lindteln response, they formed
a number of organizations aimed at protecting Hinglits and promoting
Hindu welfare. He joined two of these organizasiamd later became an
official of a third. He actively participated irlebrating religious festivals
and social development activities. A relative wasffice bearer of another
such organization.

He strongly supported efforts to observe a Hindigioais festival in his
College. This was opposed by Shibir, the studemtat Jamat-i-Islami and
his stance brought him to the attention of the amedntalists. Shibir activists
warned him not to appear at the HSC examinatiorhbugnored the threat
and was attacked and injured after completing giaiiie exam, preventing
him from completing his HSC in that year. He wearful for his life and
ceased attending his College, hiding in the hodiserelative. The ‘seniors of
his area’ negotiated with the terrorists and he al@sved to sit for his HSC
the following year, on condition that he abstaonirall social activities. He
passed his HSC but terrorist threats preventedshuatying for his degree at
that College. Instead he enrolled at anothertirigin but was unable to
complete his degree for fear of persecution andhipersonal safety.

At the time of the communal rioting over a partaruksue, many Hindus in
his area were attacked by Muslims and much Hindpgmnty was destroyed.
His family’s home was attacked and members of d@inailfy were severely
beaten. The terrorists warned his father thatdiative would be killed if
found. He himself was attacked but managed topeskes assailants,
suffering an injury.

The BNP and Jamat-i-Islami hooligans began cohgationations from Hindu
families in his area. He protested against thetieiges and reported them to
the local authorities but was told that, as a memba minority religious
group, the Hindus would have to endure them. Foneafgalist terrorists stole
crops from the family land. They beat his fathéew he tried to stop them
and threatened that he would be killed and the a/farhily evicted if he
reported the matter.

Following the destruction of a Mosque, communasiens escalated between
Hindus and Muslims in his area. Fundamentalistlivhssattacked and
severely wounded his relative, going so far asitedten him in hospital. His
relative disappeared and was not seen for soms.yédaran active member of
the Puja Parishad he organized the local youtlsdifterent groups to guard
the village.

The terrorist group attacked his village. Theyckea many houses and he
was assaulted on his way to the college a few bdafgre the commencement
of his exams. He was seriously injured. The tésteidemanded a large
amount of money from his family to permit him taumn to his area. His
family paid the ransom. In another incident, thagk produce from his
father's land in front of the family members.



. He became an officer of Political Party 1. He atoted his own business.
His family home was attacked and his relative va&emn away by the terrorists
and severely tortured. He became an officer otiPal Party 2. His business
was ransacked and robbed.

. He was threatened many times. He became an offideolitical Party 3. He
was advised by his family members to go into hidorhis safety and he
went into hiding.

. He was in hiding until he decided to leave Bangsader Country A. In
Country A he approached a person who organize@dimtry A passport. He
has lived in Country A illegally since then Heue#ied to Country 2 briefly.

. He heard from his wife that the terrorists camsdarch for him. Muslim
terrorists ransacked his house and looted evegythiney attacked his child
and assaulted his wife. His wife and child cam€daintry A to join him, by
entering illegally. A contact organised Country &spports for them.

. There is no safety and security in Bangladesh ifordnd his family. He has
been discriminated in every walk of life and depd\of his liberty and he will
be the victim of systematic harassment. He willdhao access to
employment and his freedom of worship will be vigmjited.

Submissions to the Tribunal

27.

28.

29.

The Tribunal received a submission from the Applitsaadvisor attaching, relevantly:

. Certified copies of documents said to be Banglad&estondary and Higher
Secondary education certificates relating to thelikpant and a Higher
Secondary certificate relating to the second-naAjgalicant.

. A document in Bengali, with an English translatieaid to be a letter from an
officer of Political Party 1 confirming that the Alicant was an officer of the
organization. The President’s name is given.

. A document in Bengali, with an English translatieaid to be a letter from an
officer of a political party confirming that the pficant was a long-time
member of the organization, a social and cultucalybwhich conducts various
activities. He was actively involved in the orgaatinn. The President’'s name
was given.

The Tribunal received a further submission fromdteisor attaching a bundle of
documents including educational, health, identitgt ather records relating to the
Applicants, said to be from official Bangladeshe®s. The advisor submits that the
documents evidence that the Applicants are nasoofaBangladesh.

Claims at hearing

The Applicant said he had prepared his protectisa &pplication with the help of a
Bangladeshi friend and had not engaged an advisbattime. He wrote out the
attached statement in Bengali and his friend tededlit into English. He said he was
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35.

aware of everything he had claimed in the applecaéind statement, it was all true and
he did not wish to change anything he had claimed.

Asked why he had left Bangladesh and come to Alisstitee Applicant set out in some
detail his claims to have suffered harm in Bangsade the hands of Muslim
extremists because of his support for Hindu comigwrganizations. He said he had
been forced to leave his home and live in hidimggfoumber of months but was found
there and had to escape to Country 1. He hadybvisited another country from
Country 1 to find a safe location for himself and family but found the circumstances
there unfavourable. He and his family had obtaifasified passports but these did not
guarantee him the ability to remain in Country 1.

Asked what he feared would happen to him if herrnetd to Bangladesh the Applicant
said he feared he would be killed by the extremistis relatives were still receiving
threats, and they reported to him that people askéng for his whereabouts and
making threats that they would kill him. He attribd their continuing enmity to his
leadership in Hindu religious activities in hisa®@nd his efforts to promote peace and
harmony among the religious communities.

Asked if he knew the identity of any of the Muslaxtremists who wished to harm him
the Applicant named and gave brief background etéiseveral persons he said lived
in his area. He said there were a number of othesgles these.

Asked if he feared harm for any reason apart freyHmndu religion the Applicant said
he had worked for the Awami League and sufferethéurpressure because of this. He
agreed with my observation that this was not meetioin his protection visa
application. A further reason was that he had damed against the seizure of some
of his family’s land. He was told that he had hoice but to accept the theft but the
people responsible were angry that he had acchsed tl asked why, if no action was
taken by the authorities, these people would haes langry with him. He said that
even though no action resulted they felt themsdivémve been insulted by him.

The Applicant confirmed his claim to have livedhis own houseintil going into
hiding. He said the house was now occupied byamsly. Asked about his
employment in Bangladesh he said he had ownediadagsand later started another
business. When he went into hiding he had varagsal work.

Asked about his addresses in Country 1 the Applisaid he had lived at a specified
address and later elsewhere. | noted that his @Bolirpassport had been altered to
show a different address. He said he had not liverk. Asked why this address
would have been entered in the passport he saigisitdione by a friend. Asked why the
amendment would have been made a few years afigragsport was issued he said
that when his wife and child came to Country 1ftlend tried to get passports for
them. It was necessary to amend his passporbiw amew address for them and for
this purpose it was necessary to change the addrbssown passport. | put to him
that this could not be correct since his child’sgport was issued earlier, indicating
that there cannot have been any difficulty withdhdd’s passport which would have
necessitated a change to his passport. He saathilds passport was obtained first
and did not encounter any problems. His wife’sspasgt was obtained later and,
because of problems with it, the address in hisga$ had had to be changed. Asked
why his wife’s and child’s passports were not proetlat the same time he said he was
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not sure what had happened. His friend had archtigepassports and may have
applied at two different times.

Regarding his employment in Country 1 the Applicsaitl he was unable to work
because this would have required a voter registratientity card or a ration card. The
person who had helped him obtain his falsified Gouh papers had a shop and he
sometimes helped there, for which he received gankaey. | put to him that he must
have had some other form of income. He said tim@nhe left Bangladesh he took
with him an amount of money in cash. His relat@ sent him money. | put to him
that is was hard to understand how he had beert@bléord a trip to another country
by himself, and the trip to Australia with his fdynion the basis of pocket money. He
said he had brought in a large amount of money Bamgladesh, in various
instalments, and his wife had brought a further amavith her.

The Applicant confirmed that he arrived in Austaalising a Country 1 passport.
Asked if he had ever held a Bangladesh passp@aidene had not. He had not
realized the need to obtain a Bangladesh passpaitad simply acted to save himself.
| put to him that it was very simple to obtain anB&Rdesh passport. He said he would
have to do so in his own area in Bangladesh ané thieuld be an investigation. | put
to him that there were minimal requirements forifsele of a passport. He said he had
not intended to leave and had not thought abouAsked how he had crossed into
Country 1 he said he was helped to do so by pewptehad connections with a
paramilitary group who paid them a bribe to allown lover the border. | asked why he
would have needed to do this when he could havaradad a passport and crossed into
Country 1 legally. He said he had little time armddocumentary evidence.

| put to the Applicant that the prima facie eviderd his passport seemed to indicate
that he was a citizen of Country 1. He said haiokt the passport through a friend
but he had no connections with Country 1 and owredroperty there. He had simply
obtained it to leave Country 1. Noting that thegmort was issued earlier | put to him
that this was not for the purpose of leaving Coufitr He said his friend told him it
would take some time to arrange for him to go oz@ss | put to him that the fact that
he had been able to pass through the internatéormadrt twice during his visit to the
other country and on a further occasion when legfon Australia seemed to indicate
that the Country 1 authorities believed him to igoaintry 1 citizen. He said he did
not know if his passport was genuine or a duplicate had simply passed through
Customs on his way to the other country, in the gamy of a friend. Asked why this
person would have accompanied him he said hisdneas travelling on business to do
with his shop and had tried to place him in theeotountry Additionally, his friend
had used him to bring goods back to Country 1 sninggage.

Noting that his application for an Australian visad been supported by documents
showing him to be a Country 1 citizen and the owofex business | asked the
Applicant if these documents were false. He saithdd nothing to do with this. He
had simply signed the application forms. | repeédhe question and he said his friend
did it. | repeated the question and he agreedathttie documents submitted in support
of the application were false. | observed thah&e provided one set of false document
to the Country 1 authorities to obtain a passpadtanother set of false documents to
the Australian authorities to obtain a visa. lexskim if there was anything, against
this background, to prove that the documents subdin support of his protection visa
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application were authentic. He said he had givenrbe life history and the Australian
government could verify this.

| asked the Applicant if he had ever been the stilgeBangladesh media reporting
because of his leadership of the local Hindu comtyunde said there had not been
any newspaper reporting but his name was mentionke@flets which had been
distributed. | asked if there were any medicaiaspital records relating to the injuries
he claimed to have suffered when attacked. Helsaliad not brought such records
with him and had not realized they would be need&sked if the attacks on him had
ever been reported in the local media he said ltlaglynot. However, there had been a
report of the incident when his family was attacked his child was injured. This had
appeared in a local paper but the report identiiisdamily as being that of his
relative, as was customary in Bangladesh.

| asked the Applicant if he was aware of the orgation named Bangladesh Hindu
Bouddha Christian Oikya Parishad (BHBCOP) and hdicoed that was a member. |
noted that the organization publishes a regulailéet report of attacks on
Bangladesh’s religious minorities. He said hisdeat was not mentioned and that he
did not know if it was written up. Noting that tbeganization pays very close attention
to such attacks | asked why they would not reportéack on a person who was a
Hindu activist and one of its own members. He saithe incidents are reported and he
did not know what had been reported. | asked hivatier any of the other incidents in
his account had been reported by the organizatitesaid they had not been reported.
The organization had not written any reports bbheppeople had done so. He named
Political Party 2 and Political Party 4. Asked whéhese reports were he said the
organisations generally produced information irflé&gdorm which were distributed to
local people.

| noted that the letter written by the officer bétPolitical Party 2lid not mention of
any harm having occurred to the Applicant. He $&idhad asked his relative to obtain
certificates from all the organizations in whichteel worked. He had not asked for
them to report the incidents which had happenédidn simply to confirm that he had
worked them as a member of the organization. deassary he could ask them to
provide details of the incidents. | noted thatr¢heas a letter from the officer of a
political party which, again, made no mention of &aarm he had suffered. He
repeated that he could get his relative to askdports about this harm.

Asked if he had ever reported any of the attackheqolice the Applicant said he had
done so after the incident in which he and histinedavere beaten and another relative
had died. However, the police refused to recdieecomplaint because of pressure
from the top. Asked if he had any police documéetsaid the complaint was not
registered. Asked if he had only complained on@reasion he said that when he was
beaten after his exams his relatives tried to tefpermatter but the police would not
accept the complaint.

| asked the Applicant why, if conditions had beerbad, he had not taken his family
with him to Country 1 at the time. He said theiaiton had been horrible and he had
been moving from one place to another. He spentedone in another town but he
was recognized there by a Muslim extremist. Henkties person would complain
about him and the police were looking for him. héer thought of taking his wife but
simply wanted to save himself by going to anotteemdry. | asked why, if he was
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wealthy and was subjected to regular harm, he wewaltla number of years before
bringing his family to join him. He said he had koown what to do and his only
thought was to save himself. He thought he migivemo food or shelter in Country 1
and believed his family to be safe in Bangladestskied why he would think they were
safe and not worry about them, given that his famiémbers had been attacked many
times. He said he thought that if he was not thieeeharm might not be so extreme. If
he could not guarantee their food and shelter, émwid live with him in Country 1? |
noted that he had been able to bring a large sumoogy with him to Country 1. He
said that if his family joined him this money wouldve finished very quickly.

The Applicant added that another reason for thaydel bringing his family to Country
1 was that his child would have no future theréhaitt Country 1 identity papers. |
noted that his child had a Country 1 passport.s&ld he had tried to obtain a voter
registration identity and a ration card but theseewery difficult to get. Without them
it was hard to put his child in a school. | pubtm that it was hard to believe that the
friend who had obtained falsified papers for hinnldonot also obtain a voter
registration and a ration card. He said he had o get these by himself and had been
told they were only issued by local authoritiedislwas a problem because his accent
would reveal him as not being from the area. kdskhy his friend could not
organized the papers for him and he said his frieftdhim it was not possible. | put to
him that his friend was able to obtain a rangeatdfd documents in support of his
Australian visa application. He agreed this wabsirepeated that the friend told him
a voter identity card and ration card were not ibss

Asked if he had sought protection as a refugeeoian@y 2 the Applicant said he was
only there for a few days. His friend tried evesgllg in order to obtain a work visa for
him so that he and his family could stay in Cour&gyermanently as refugees but this
was not possible. Asked if he himself had spokesintyone about his he said he had
not, and had never left his hotel room. | asked Why, as a mature, educated and
experienced adult, he would have placed his destmypletely in the hands of his
friend. He said that when he left Bangladesh lterftd been thinking properly and had
lost his confidence. | put to him that | had sahoeibts about this apparently
miraculous intervention by this friend at everymgiaiaised some doubts about the
accuracy of his account. He said he was not a @parcitizen and his friend helped
him out of sympathy. He had gone along with alfniend’s decisions.

| noted that the independent country informatiaicates that the Hindu minority in
Bangladesh is a relatively large one, at aboupernent of the population, and that
although there was a wave of anti-Hindu violende¥ang the 2001 election violence
directed at members of the Hindu community has la@eessentially isolated and
sporadic problem since then. | noted that thermé&dion indicates that Hindus are
allowed to practise their religion freely and cebdb their holy days; and that the
government provides protection for them on suclasions, including for the Durga
Puja. | put to the Applicant that this informatiseemed to indicate that he would not
suffer harm in Bangladesh because of his membedghipe Hindu minority. He said
there were incidents following the election of Bl¢P government in 2001 but in his
area such things had been occurring since he wasgyyoThe government gave some
assistance to Hindus but Bangladesh was a Muslimtopand there were many
restrictions on Hindus as regards their worshipssliand cultural practices. When his
relative died after being beaten, Muslim extremiistsrfered with the cremation so that



48.

49.

50.

51.

52.

53.

it could not be carried out according to Hindugite'he media did not publish such
incidents of discrimination and physical attackstindus. None of the incidents of
harm he and his family had suffered had been regorThere was discrimination
against Hindus in appointment to government jobs.

In oral evidence the Applicant wife/mother statedttthe situation in Bangladesh was
very difficult. She and her husband’s family memsbiead been subjected to beatings
and torture and her child had been injured WHhkesas still in Bangladesh she had
received threats that if her husband did not regutitmer her child would be abducted or
she would have to pay money. If she returned togBalesh they would kill her and
her child. Asked about her medical treatment indg@adesh after the attack on her she
said she remained in hospital for a number of d&sked how the family had
managed financially in Country 1 she said she bkdrt a large amount of money with
her when she left Bangladesh. They were not aliotwevork and her relative
continued to send money

The Tribunal also heard evidence from a witness s&id he had known the Applicant
since childhood. The Applicant was active in sugipg Hindu religious, cultural and
social activities in his village and he believet thad made him an enemy of Muslim
fundamentalist groups there. He had not persomathessed any of the incidents in
which the Applicant had suffered harm but he belgethat that the situation in their
area was very bad for minorities. The Hindus heehlppersecuted for a very long time
and had lost their property and been regarded gs. do

A third witness said he had known the Applicantsiprimary school. He had left
Bangladesh and lived in Country 1 before comingustralia as a refugee. Asked if
he had personally witnessed any harm being sufieyetle Applicant and his family
he said he knew that these things had happenéeéto. t The Applicant and his
relatives had been active in supporting Hindu relig activities in the community. He
had personally witnessed the Applicant being hadhby Muslims when he was a
school boy.

| put to the Applicant that, on the information ¢ef the Tribunal, | had some doubt as
to his nationality. While he had supplied a numtfeslocuments showing that he was a
citizen of Bangladesh he had also submitted vammesiments to the Australian
government showing that he was a citizen of Couhtryhis could indicate that,
although he might previously have been a citizeBaigladesh, he was now a citizen
of Country 1. This was important for the decisiomis case because, as he did not
claim to fear harm in Country 1, it could indic#it@t he did not have a well-founded
fear of persecution there and the decision to eefagrant him a protection visa should
be affirmed.

| invited the Applicant to respond to this inforneat, noting that he did not have to do
so immediately and could comment at a later timéhe& manner of his choosing. In
consultation with his advisor the Applicant saidwuld like to respond in writing.

| put to the Applicant that, on a second issugd Bome doubts as to his claims to have
suffered harm in Bangladesh, none of which was asupg@ by any independent source
in the information before the Tribunal. | explainthat this could lead to a conclusion
that he would not suffer harm if he were to retirangladesh, and that the decision
to refuse to grant him a protection visa shoul@fhiemed. Invited to respond to the
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information the Applicant said he could obtain et documentation from Bangladesh
and it was agreed that a period of three weeksdvoeilallowed for this purpose.

Asked if there was anything he wished to add thpligpnt said he had been a member
of a number of other organizations in Bangladeshfareshadowed that he would
obtain documents from these as well.

Documents at hearing

At the hearing the Applicant submitted:

A medical certificate from a Hospital stating ttia¢ Applicant's wife and
child were admitted and hospitalized for a numbetays. The Applicant's
wife was treated for bruising and lacerations whités child had been injured

Originals of documents already submitted to theddepent and the Tribunal,
together with an envelope indicating that they baen sent to the Applicant
from Bangladesh.

Documents received post-hearing

Documents received following the hearing include:

A letter from an officer of an Australian-based BEaeshi organisation
stating that the Applicant is personally known tm land that he participates
in the work of the organisation. The Applicant@nmitted to upholding and
the human rights of religious and ethnic minoritie8angladesh.

A letter from an officer of Political Party 2, stag that the Applicant was an
active executive member of the organisation. Mk voluntary role in
organizing the Party as well as the Hindu Commuwig highly
commendable for which he was the target in theofygme Communal
Persons.’

A letter from an officer of the Awami League statithat the Applicant was
personally known to him for many years He statas the Applicant was a
youth leader in the local Hindu community and thatsupported the Awami
League, in particular during elections. His cargpaig for the Awami
League made him the target of attacks by pro-Istamommunal parties.

A letter from another officer of the Awami Leaguatsig that the Applicant
was a young leader of the Hindu community in hessaand was involved in
various community and social organisations. Hestesthe writer's

campaign in a Parliamentary election, arrangingtimge and distributing
posters and leaflets. These activities ‘triggdrachssment and torture against
him and his family by our political opponents BNiRlalammat e Islami.’

A letter from a priest, confirming that the Applitavas a disciple of Sri
Krishna and the Swami of the organisation. Hedasry religious mind and
attended the Mission on a regular basis. He sdfdrscrimination and
persecution because of his Hindu religion and ¢a€ihg role he played in the
Hindu community. He and his family members werebsed and physically



attacked several times, forcing him to go into igdand, later, to leave
Bangladesh for Country 1.

. A letter from one of the Applicant’s teachers whates that he knew the
Applicant was experiencing problems with local Mesfundamentalists and
that he left Bangladesh in fear of them.

. A letter from a medical doctor stating that, acaogdo his records, he treated
the Applicant for a number of injuries sufferedidgra beating.

. A further letter from an officer of Political ParBystating that the Applicant
was actively involved with the organisation in geting and promoting the
rights of Hindus. As a result of these activiteswas targeted by Islamic
fundamentalists who ‘tortured’ him and his family @ number of occasions.
He was forced to go into hiding to save his lifel @#ns not safe for him or his
family to return to Bangladesh.

FINDINGS AND REASONS

S7.

58.

59.

60.

61.

A threshold question for the Tribunal is the Appht's nationality. He claims to be a
citizen of Bangladesh, having been born in BangladéHe entered Australia using a
Country 1 passport which shows him to be a Couhtifizen who was born in
Country 1. His evidence was that this passportfalagied, or was obtained using
false documents, with the help of a friend. Henstathat this same friend helped
obtain a number of falsified documents which werensitted in support of his
application for an Australian tourist visa in whiké is said to be a Country 1
businessman.

The Applicant’'s own evidence is thus that he hdmrstied falsified documents to both
the Country 1 and Australian governments bearintherbasic issue of his nationality.
As put to him at the hearing, this raises for thiédnal an obvious question about the
authenticity of the documents he has now submitteidh show him to be a citizen of
Bangladesh.

The Applicant’s response on this issue was to sstgpat he had played little or no
part in obtaining the falsified documents, and thase were supplied by his friend He
claimed that his only role was to sign his namddouments as they were put to him.

| accept that if the Applicant had wished to obtaise documents while he was in
Country 1 he might well have relied on another peit® act as his agent in dealing
with those whose job it was to create the forgerids friend might well have been
such a person, whether or not he was also a foéttte Applicant. | also accept that
the Applicant might not have been aware of the es@ps by which such documents
were created. However | am not satisfied it iglgplausible that he was unaware that
false documents were being produced for him Not aatisfied that he was unaware
that at least some of these documents were beotyped for the purpose of deceiving
the Australian authorities. His claims of non-ilwement in this process do not reduce
the doubts which exist as to his nationality.

Further doubts about the Applicant’s nationality eaised by three more issues.
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First, the Applicant was able to travel to and frG@muntry 2 and to Australia, passing
through the airport each time. He does not repawving experienced any difficulty in
doing so and there is nothing to indicate thatGbentry 1 border control authorities
guestioned his nationality. However, | accept thais Country 1 passport was
genuine, in the sense that it was not forged siffadl but was obtained on the basis of
falsified documents, it could well pass musterlogst occasions.

Second, his Country 1 passport bears the offi@&tion that his residence was
changed an address which is not listed by the Aaptiin his protection visa
application. If this passport was falsified in somay it is difficult to understand why
it should have been offered up for endorsemenirsmection, with all the attendant
risks that the falsification would be detected. ti¢ hearing the Applicant offered a
confused and incomplete explanation for this erefaent, suggesting that it was
needed to match an address which was being us#staming his wife’s similarly
falsified passport.

Third, the Applicant claims never to have held agladesh passport. As put to him at
the hearing, this appears unusual given that sasbgorts are easily obtained. If he
had been subjected to serious harm over a longgdn the point where he decided he
had to leave the country to save his life, it sebarsl to understand why he would not
simply have applied for a Bangladesh passportemtirmal way. Instead, he claims to
have crossed into Country 1 illegally, paying dbrio Bangladesh army personnel to
do so. His explanation for this amounted to littiere than the claim that he had not
been thinking properly at the time.

Against these considerations | have carefully aereid the documents submitted by
the Applicant in substantiation of his claim to Bdeen born in Bangladesh Originals
of a number of these documents were supplied dteheng. | have also taken into
account the witness evidence on this point, inclgdiom two people who stated that
they had known the Applicant from his childhoodiangladesh. While it is common
knowledge that falsified documents are easily drehply available in Bangladesh and
are often used in migration or protection applmadi in the present case | am satisfied
that the Applicant’s documents are genuine. | mofgarticular a number of documents
relating to his early youth in Bangladesh whichego be in a condition consistent
with their claimed age. One of these includesatggraph of him which seems to date
from that period. On this basis, as well as onvilieess evidence, | accept that the
Applicant was born in Bangladesh, as he claims

| have also considered the possibility that the l&ppt obtained Country 1 citizenship
at some point after entering Country 1. As noted,principal evidence for this is his
Country 1 passport, together with a number of supppdocuments he provided when
applying for a visa. | note, however, that his Gy 1 passport shows him to have
been born in Country 1 rather than in Bangladesh a5 | am satisfied that he was in
fact born in Bangladesh, | accept that this dentates that his passport is not genuine
or, at least, that it has been obtained on theslzddalse information On this basis |
accept that the weight of evidence indicates thatXpplicant is most probably not a
Country 1 citizen and is instead still a citizerBaingladesh.

The Applicant claims that he will be harmed by ertist Muslims if he returns to
Bangladesh because of his activism in support nfllicommunity organizations.
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Past harm

The Applicant claims to have suffered a range ofrhia Bangladesh at the hands of
Muslim extremists. He claims that his family ldtstland to Muslims through the
action of the Vested Property Law. He claims teehexperienced discrimination and
harassment from an early age. He claims thatrmmaber of occasions he was beaten
and threatened by Muslim extremists, and that atienbers of his family, his wife
and his child were also beaten and abused. Haglanother relative had died after he
was beaten in one of these incidents. He claimfiinm was so severe that he was
forced to go into hiding and, when he was detettteck by one of his persecutors, to
have been forced to go to Country 1 to save fas lif

| have some concerns as to the accuracy of thasas;Ifor the following reasons.

In the first place, as put to the Applicant at liearing, it appears unusual that the many
reported incidents of serious harm suffered by &nd other members of his family
should not have been reported in the local mediaclaimed that news of the incidents
was included in leaflets distributed among the peophis area by two of the Hindu
organizations with which he was involved, but he hat submitted any such leaflet.

He claims that a local newspaper reported thekatadis wife and child but did not
name him, instead reporting the incident as arclatta the family of his relative He
has not produced this report and was not sure atsodéite of publication. He could
offer no convincing explanation for the failuretbé Bangladesh Hindu Bouddha
Christian Oikya Parishad (BHBCOP) to report thets&cés, despite the thorough
nature of that body’s recording of such incidemtd his own claimed membership of it.

Second, the Applicant could offer no clear explemaas to why, having decided to
flee to Country 1 because he and his family memiere being repeatedly subjected
to serious harm in attacks by fundamentalist Muslihe would have left his wife and
young child behind in the family home and not ageshfor them to join him for some
time He said he had been faced with starvatidddantry 1 and could not ask them to
join him, a claim which is at odds with the infortiaa that he had access to significant
funds from Bangladesh. He also claimed that itlowt be possible for his child to
enrol in a school in Country 1 in the absence i@t@n card or a voter registration
identity. However, given the copious false docutaevhich he has clearly been able
to supply to the Australian and Country 1 governtaém@m not satisfied that such
documents could not also have been obtained by Rimally, he claimed again that he
had not been thinking clearly and had only beemiegrabout saving himself.
However, while this might account for his departtwr€ountry 1 without his family it
seems hard to understand why his mind would hawaireed unclear on the point over
that time if his claims about previous abuse angbglal assaults were accurate.

Third, the Applicant’s explanation for his visit @ountry 2 leaves a number of
guestions unanswered. He claimed at the hearatghhb visit was arranged by his
friend who intended it both as a business visitannection with his shop, and as an
opportunity to arrange for the Applicant and hisiilg to stay permanently in Country
2. He also claimed, somewhat inconsistently, ithaas intended that he help his
friend by carrying goods for the shop back in biggage. He claimed that during the
entire visit he remained in his hotel room, leavimgfriend to enquiring about a work
visa for him. These enquiries, he claimed, prdveitless. He did not seek to claim
protection in Country 2 as a refugee.
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Finally, and in connection with the above poinsomewhat implausible feature of the
Applicant’s account is the frequency with which friend appears and rescues him
from difficulty. It is his friend who provides hfalsified documents for his Country 1
passport and his Australian tourist visa. It sfniend who employs him in his
business, paying him pocket money. It is his filigrho arranges for Country 1
passports and other documents for his wife andlctind it is his friend who takes
him on a visit to Country 2 and tries to arrangengment residence for him there. In
all of these dealings the Applicant plays a strangassive role, leaving it to his friend
to make all the arrangements. He apparently utadets little or nothing of these
arrangements and, despite their obvious importéordeis future, is insufficiently
curious to find out about them. In the other cogrfbr no obvious reason, he remains
in his hotel room for three days while his friequbaks to people on his behalf. As put
to the Applicant at the hearing, this conduct appéard to understand in a mature
adult who had received a good education and hachtgaehis own business.

Against these considerations the Applicant was tbtgve a detailed and generally
consistent account at the hearing about the harafeimas to have suffered in
Bangladesh. This tallied in most respects withdlaéms in his protection visa
application. Although there were signs of exagtj@nan some of his claims | gained
the impression that there was a basis of truthgréscriptions of the incidents he
described, and that he was speaking of them wihbémefit of first-hand knowledge.
In this context | have carefully considered theuwtoents relating to the medical and
hospital treatment said to have been received fayamid his family and | am prepared
to give these some weight. | also note the doctsrarbmitted after the hearing which
are said to have been written by various Hindudemdnd the officer of the Awami
League. These have clearly been requested byghkcant following the hearing and
they expand on the information previously provitlgdhe same sources, adding the
detail that he was the target of attacks by Islammclamentalists. While | have some
concern about their reliability, given their somss similar format and phrasing, |
accept that they provide some further supporterApplicant’s claims. Finally, | note
the evidence of the three withesses at the heaoggenerally supported his claims,
even though his two friends stated, quite canditiigt they had not personally
witnessed any significant harm being directed at. hi

When this information is considered as a wholeralmer of doubts must remain as to
the overall accuracy of the Applicant’s claims apham in Bangladesh. However, |
am prepared to give him the benefit of the doubatgepting that he and other family
members were harmed on a number of occasions bgmewho were connected in
some way to Islamic fundamentalist groups and whevangered by his role in a
number of community organizations devoted to presgrand celebrating Hindu
religious and cultural practices. Even making saftmvance for exaggeration | am
also prepared to accept that, in the circumstaottég incidents he describes, this was
serious harm amounting to persecution.

Future harm

The Applicant claims that if he returns to Bangktube will be at risk of harm from
the same persons or groups who targeted him ipake He claims that before his

wife left Bangladesh to join him in Country 1 slkeeeived threats designed to force
him to return and that his relatives report thatdnemies there are still looking for

him.



77.

78.

79.

80.

Given that it is several years since the Applidast lived in the area | am not satisfied
it is at all plausible that Islamic fundamentaligtere are still looking for him or that
they have any active plan to harm him in any wislpr am | satisfied that if he
returned he would be harmed by such people becdw#s®y grudge arising from the
past.

However, | also accept that the Applicant was divaenember of a number of Hindu
community organizations in his area and that hekato promote the Hindu religion
and Hindu culture. | accept that these activitefkect a strong and genuine
commitment to his Hindu community. There is evicefrom the Australian
Bangladeshi organisation that, to some extentaat /ée has continued an involvement
in the affairs of the Hindu minority since his agi in Australia. | accept on this basis
that he would most probably seek to resume theséatas if he returned to
Bangladesh As | accept that it was these actsnitibich made him a target of Islamic
fundamentalists in the past it seems reasonal@dssiome that they would once more
target him for this reason if he returned thera tkds basis | am satisfied that if the
Applicant returned there would be a real chancehbavould suffer serious harm
amounting to persecution because of his Hinduioglig

| have considered whether the Applicant might de &bescape this harm by
relocating to another area of Bangladesh and whethes particular circumstances he
would reasonably be able to do so. In this contexte his claim that when he was
living in hiding he was seen by one of the fundatakst Muslims who had been
targeting him, leading to his decision to flee Badgsh for Country 1. | have some
reservations about the coincidental nature ofittuglent but, as | am satisfied with the
general credibility of the Applicant’s evidencetla¢ hearing about the harm he
suffered, | am prepared to accept this claim. Hgwdone so | also accept that it is
possible, although perhaps not very likely, thatiMoelld again come to the notice of
Islamic fundamentalists from his area if he weréve elsewhere in Bangladesh and
continue an active role in Hindu community orgati@as. On this basis there is some
chance that he would suffer harm from these sowres more, indicating that
relocation would not be a viable option for him.

Summary

In the light of all the information before the Tuital | am satisfied that the Applicant
suffered serious harm amounting to persecution viteelived in his village and that
there is a real chance he would again suffer saam lif he were to return to live there.

| am not satisfied that in his particular circunmetas he could avoid this harm by
relocating to some other part of Bangladesh. katisfied that he has a well founded
fear of persecution for reason of his Hindu religghould he return to Bangladesh now
or in the reasonably foreseeable future and | arsfieal that he is a refugee.

CONCLUSIONS

81.

The Tribunal is satisfied that the first named Aqguht is a person to whom Australia
has protection obligations under the Refugees Quiore Therefore the first named
Applicant satisfies the criterion set out in s.3642for a protection visa and will be
entitled to such a visa, provided he satisfieg&meaining criteria.



82. The other Applicants applied as members of the fiasned Applicant’s family. The
Tribunal is satisfied that they are the spousedemendent of the first named Applicant
for the purposes of s.36(2)(b)(i). The fate ofrtlapplications depends on the outcome
of the first named Applicant’s application. As fiivst named Applicant satisfies the
criterion set out in s.36(2)(a), it follows thaetbther Applicants will be entitled to
protection visas provided they meet the criterios.B6(2)(b)(ii) and the remaining
criteria for the visa.

DECISION
83. The Tribunal remits the matter for reconsideratiotin the following directions:

0] That the first named Applicant satisfies s.362 of the Migration Act, being a
person to whom Australia has protection obligationder the Refugees
Convention; and

(i) That the second and third named ApplicantssBas.36(2)(b)(i) of the Migration
Act, being the spouse and dependant respectivehedirst named Applicant.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.

Sealing Officer’s I.D. prrt44




