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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of decisions magea delegate of the Minister for
Immigration and Citizenship to refuse to grantdpelicants Protection (Class XA) visas
under s.65 of th#ligration Act 1958the Act).

The applicants, who claim to be citizens of ChiRRC), arrived in Australia on [date] and
applied to the Department of Immigration and Citizleip for Protection (Class XA) visas on
[date]. The delegate decided to refuse to grantvigees on [date] and notified the applicants
of the decision and their review rights by lettatetl [date].

The delegate refused the visa applications ondlseskihathe first named applicant is not a
person to whom Australia has protection obligationder the Refugees Convention.

The applicants applied to the Tribunal on [date]r&view of the delegate’s decisions.

The Tribunal finds that the delegate’s decisiorsRIRT-reviewable decisions under
s.411(1)(c) of the Act. The Tribunal finds that #ygplicants have made a valid application
for review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thasi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdiegtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 Conventiofafg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StftRefugees (together, the Refugees
Convention, or the Convention).

Section 36(2)(b) provides as an alternative cotethat the applicant is a non-citizen in
Australia who is the spouse or a dependant of acit@en (i) to whom Australia has
protection obligations under the Convention andwho holds a protection visa.

Further criteria for the grant of a Protection @l&A) visa are set out in Parts 785 and 866
of Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
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outside the country of his former habitual residgng unable or, owing to such fear,
is unwilling to return to it.

The High Court has considered this definition imuamber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225MIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR 1IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspafcArticle 1A(2) for the purposes of
the application of the Act and the regulations fmaeticular person.

There are four key elements to the Convention defim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&R¢1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Hamgeludes, for example, a threat to life or
liberty, significant physical harassment or illdteent, or significant economic hardship or
denial of access to basic services or denial chapto earn a livelihood, where such
hardship or denial threatens the applicant’s céypauisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be didesgainst a person as an individual or as a
member of a group. The persecution must have agiadffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratbn the part of those who persecute for
the infliction of harm. People are persecuted tonsthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the partha&f persecutor.

Third, the persecution which the applicant fearsite for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd persecution feared need nosbkely
attributable to a Convention reason. However, @ertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution ézhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded feaj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odqrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acinaace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.
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In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s fillatiag to the applicants. The Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

Protection visa application

The first named applicant completed a Part C fo&®3in which he submitted his claims to
be a refugee. In a statement attached to his pigiécation he stated that he arrived with his
wife in [city A] in [month, year], and they had cento visit their [child] who was a student in
Australia. Before coming to Australia the first neagmapplicant was self employed as a
[driver] and his wife was a [manual worker]. Thead2 children, and their other child, lived
in China. The first named applicant stated thaidlal government was ‘coercing’ them in
China because they had breached the one childypdley had to pay a government
penalty. Their [child] was born in [year] and thevas a time when [his child] could not get
Chinese ‘citizenship’. [His child] could not be elied at primary school and the first named
applicant had to pay Yuan [amount] to the ‘leaadhis local police station, to get Chinese
citizenship for his [child] He could not say anythito the local government about having to
bribe a police officer. The authorities used totevfPay Pay’ in paint on his house wall.

The first named applicant stated he did not haweigin money to pay the authorities, though
the issue of his [child]’s citizenship was resolvé¢hen he paid Yuan [amount] to the local
government ‘[number] years later’, they said it wvaas enough and he had to pay double. He
felt he always had to pay different penalties, bedlid not understand why this all related to
having 2 children.

The first named applicant stated in Part B formB@tat he was married to the second
named applicant (henceforth referred to as the@ylspouse). The applicant spouse
completed a Part D form 866D, making an applicatisthe member of the family unit of the
first named applicant.

Application for review

Theapplicants appeared before the Tribunal on [datg]vwe evidence and present
arguments. The Tribunal hearing was conducted thighassistance of an interpreter in the
Mandarin and English languages.

The first named applicant confirmed that he haddiin [village B], [town C], since his birth,
that he completed [number] years of education,thathe married the second named
applicant in [month, year]. He stated he was selfleyed as a driver: from [year] to [year]
he drove a [vehicle type], and from [year] to [\/d& drove a [vehicle type] His average
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monthly income prior to departing China for Austiavas RMB [amount]. His wife worked
in a [company] but she did not always go to worlslas was afraid of being arrested. She
earned about RMB [amount] per month.

The first named applicant stated he had 2 childrad,his [child] was in Australia as a
student since [month, year]. He understood that abing a [course name] course, his
[child] had been studying [course name], but he wasire of the name of the [education
provider]. The Tribunal asked what fees the filmted applicant had to pay for his [child]'s
studies. He stated he had paid RMB [amount] anfchii&l] paid the rest, but he did not
know what the total fees were. The Tribunal indédat seemed unusual that the first named
applicant would not know the total costs. He stdkexd his [child] worked to earn some
income at the same time [they] studied. He stdtatltis second child, was being looked
after by his [relatives] in China.

The first named applicant stated that he fearadmetg to China because he had violated the
one child policy and the authorities kept arresting and wanted to force him to undergo a
‘ligation’ The Tribunal asked for clarification &3 whether he was referring to himself, or his
wife when referring to the ligation. He stated hasweferring to himself. The Tribunal asked
when he was arrested. He stated he could not reerestdarly. The Tribunal asked him to
clarify when the authorities arrested him. He $achad problems after the birth of his

[child] in [month, year]. He was told he violatdtetone child policy and would have to pay a
fine. He stated he was arrested after his [chilal$ Wworn. He stated the authorities put a
person into detention and they could not be rettasdl a fine was paid. Many authorities
were involved and he was detained for one dayyeledsed after his [relative] paid a fine as
a ‘guarantee’ After that he was arrested by othénaities. The Tribunal asked the first
named applicant to clarify his statement. He saiavhs first arrested by the local authorities,
and the other authorities were also from the Igo&kernment; there were several people in
charge of the birth control policy and they all liad authority to have people like him
arrested. He was arrested a second time in [mgeén]

His brother paid a fine of RMB [amount], but thestinamed applicant was told that RMB
[amount] was not enough and he should pay RMB [artjdthe Tribunal asked whether the
authorities gave a specific amount for the totat fiHe stated that he was told RMB [amount]
was an initial payment and the total was RMB [anthlut he did not pay the total amount.
He had paid RMB [amount] in total, and had refusepay the rest. The Tribunal asked why
he refused to pay and he stated it was becausméwas not reasonable. The Tribunal
indicated that it appeared the applicant had refftggay the fine or fee that was applied
generally for persons who had breached the ond phiicy. The Tribunal referred to
independent information regarding the ‘social mamaince’ or ‘compensation’ fee imposed
on those who breached the one child policy, andateeral application. The Tribunal raised
the issue that if the law relating to the ‘sociaintenance fee’ was being applied by the
authorities in a standard way, then it was difficalsee that this amounted to persecution.
The Tribunal raised the issue that if the first edmapplicant refused to pay the rest of the
fee, then any actions by the authorities agaimatwould appear to be because of his refusal
to pay, rather than because they had targetteddniemConvention reason.

The first named applicant stated he still had ptpe fine and he could not make a living in
China because the route he used to drive his [ketyipe] on had been ‘taken’ by the
government. He explained that the government hstdlied [infrastructure] on the route,
which had affected his ability to earn a living.eTfiribunal indicated that it appeared this
was a matter of the government providing [infrasinee], and did not appear to indicate the
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authorities were targetting him for a Conventioasen. The Tribunal indicated it appeared
difficult to see how this established he had a Welhded fear of being persecuted if he
returned. The first named applicant indicated heéheeid a lot of money for his [child]’s
student fees, and his source of income was an.i¥&geTribunal indicated it understood the
applicant might have to consider other optionsroplyment, but it was difficult to see how
this constituted persecution. He told the Tribuhale was no other matter he wished to
raise.

The Tribunal asked the first named applicant whatauthorities did in the [number-number]
year period after they advised him he had to paysttial maintenance fee for breaching the
one child policy. He stated they kept asking far fime to be paid. He kept avoiding
meetings with the authorities by doing things saslgoing away. They used to come to his
home sometimes, though it was hard to tell howofBometimes he used to go away and
stay with relatives for a few days. The Tribundexswhether there were any other
consequences. He said the authorities asked hestaviiave a tubal ligation, and he then
clarified that it was only his wife (and not himisels earlier stated) who had been asked to
undergo a ligation. They asked her to do this eafy, and kept asking over the following
[number] year period, but took no further action.

The Tribunal asked the first named applicant tdardurther the issue of his [child] and

[his child’s] schooling. He stated [his child] cdutot enrol at school and he had to bribe the
head of the school RMB [amount] for [his child]de admitted, albeit on the basis that the
school would not keep official records of [his chilHis [child] still attends school, though
they are not sure where [his child] will be ableetool after [his child’s] primary school is
finished.

The Tribunal also took evidence from the applicgpduse, who stated that she and her
husband did not wish to return to China as theywaldted the government’s birth control
policies, and the authorities kept coming to tiheime and they could not live a peaceful life
in China. She stated her husband had worked asex dimce [year], but now they were
subject to persecution because there were [infretstre] and her husband no longer had any
[work]. She also stated that the authorities kaph§ her husband but did not issue any
receipts. They also damaged the roof of their hamskthe family had to stay at a friend’s
house. She stated that if they paid the fine theseventitled to a receipt, but they did not get
one; the authorities just took the money and usttemselves.

The Tribunal asked what amount they had paid, fackvthey did not get a receipt. She said
they were fined several times and she could noeneber the amount clearly, perhaps it was
RMB [amount] The Tribunal indicated it appeared suml she would not remember the
amounts. The Tribunal asked when they paid thesfiSbe stated that because they gave
birth to their [child] before they were marriedetk were fined at that time. They had to pay
about RMB [amount] to register their [child] in M, and they were fined RMB 2-3,000
when their [child] was born. The Tribunal statedttbhe had indicated that fines of RMB
[amount] were imposed a number of times. The apptispouse stated they were fined
several times and it was [amount] RMB. The Tribua#ded its concerns that the applicant
spouse did not appear to know whether the fineamasfine or several fines. The applicant
spouse was uncertain about this issue, and staéthe fines might total over RMB
[amount], and then stated they may have been RM®{&t]. The Tribunal raised its
concern that the applicant spouse’s evidence oissiie was vague and she did not appear to
know what the total fines imposed were. She sttitegd were fined several times and she
could not remember the total amount as it was @ tone ago. The Tribunal asked again
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what amount they paid, for which they did not ge¢@eipt. She stated again they were fined
several times but she could not remember the amandtthen raised again the issue that the
authorities damaged their house, and that thegmdfbecause of the [infrastructure], and
could not make a living. She stated the house \wasaded in [year]; they were not married,
and they had to live for [number-number] monthsaheone else’s house. They went to
[province D] to work for about [number] year aneénhreturned to their home.

The Tribunal then indicated to the first named egapit that it would give particulars of
evidence given by his wife that might form the asr part of the reason for affirming the
decision under review. The Tribunal explained thatould outline the information and
explain the relevance, and ask the first named@pylwhether he wished to respond to it or
comment on it. The Tribunal outlined that the apgotit spouse told the Tribunal that the
family was fined a number of times because of ihé bf their [child], and a number of
payments were made to officials without receipisdpéssued. The Tribunal explained that
her evidence about the fines was very vague, acwhiradicted the picture provided by the
first named applicant. The first named applicaatglence was that the total fine was RMB
[amount], and that an initial fine of RMB [amoumiis paid. He had told the Tribunal he had
paid a total of RMB [amount] but refused to pay tést, and he had confirmed this to the
Tribunal a number of times. The first named appiicainformation regarding the fines and
his refusal to pay the remaining amount was quuezific and clear, but the applicant
spouse’s evidence was uncertain and vague. Theaitlexplained that the discrepancies in
the evidence raised concerns in the Tribunal’'s nmtb what was the actual amount of fines
or fees paid, and the circumstances in which theyewwaid. However, the discrepancies were
also significant because they might lead the Trabtm find that the applicant spouse’s
evidence regarding the payment of fines and theisgre of receipts was not reliable. It
might lead the Tribunal to find that, if it accegtihe authorities had imposed a fine on the
family, the first named applicant’s evidence wagengausible, that is, that he had paid an
amount of RMB [amount] but refused to pay the rerdar of the fine, and no problems had
arisen relating to the issue of receipts. The Tha@dexplained that as it had indicated during
the course of the hearing, the first named appiis@vidence appeared to indicate that any
subsequent problems he may have experienced vethutihorities arose from his decision
not to pay the fines.

The Tribunal also outlined the evidence regardirgdayment of a RMB [amount] fine to
register the applicants’ [child], and the fact ttied first named applicant had not raised this
issue. The Tribunal indicated that it raised consebout whether this fine was imposed. The
Tribunal also explained that even if it acceptad time had been imposed, it may not
indicate there was a well founded fear of perseouidr a Convention reason. The Tribunal
explained that the fine would have been imposquhasof the general family planning laws

in China The Tribunal asked wether the first nampplicant had any comments he wished
to make.

The first named applicant stated that it was trei@md his wife had been fined when their
[child] was born but he did not raise this issuéhwine Tribunal as it had occurred a long
time ago. He stated that in regard to the finegtired to his [child], he used to pay the fines
but did not tell his wife the exact amount, and ikiwhy she did not know the exact amount.
He just told her the fine was about RMB [amount].

The Tribunal asked the first named applicant whetleewished more time to comment on or
respond to the information. The first named appli¢adicated he did not seek more time to
respond to the information given by his wife. Hatetl he would like to think about the other



issues of concern raised by the Tribunal. The Trdbexplained that the information it had
outlined relating to his wife’s evidence was pdragrocess that was different from the
issues of concern the Tribunal raised during tregihg about the applicant’'s own evidence.
The applicant stated that he had no further comsnent

Independent evidence

38. The US Department of State (USDOS) Country Remmrtsluman Rights Practices 2007 —
China reports on the illegality of children borrnt ofiwedlock and the imposition of social
compensation fines, and states:

In order to delay childbearing, the law sets theimum marriage age for women at
20 years and for men at 22 years. It continuecktitldgal in almost all provinces for
a single woman to have a child. Social compensédgies were levied on unwed
mothers (US Department of State 2008, Country Refmer Human Rights Practices
2007 — China, March, Section 1.f)

39. The Department of Foreign Affairs and Trade hasniegl on the implementation of the one
child policy in Fujian:

The Family Planning Law in Fujian is regulated byiature of national, provincial
and local laws and rules. Enforcement is by loc#tharities and evidence suggests
that some local governments enforce family planmidgs more vigorously than
others. This has created a patchwork of differaletsrand enforcement across the
province. Family planning rules are more strictiyagced in the larger cities such as
Xiamen and Fuzhou, than in the poorer countrysitie. rules are also more strictly
enforced in areas where state-owned industryasgér, such as the steel making
city of Sanming, than in the mountainous or cod&hlng areas. In general,
however, Fujian has one of the least coercive fapidnning regimes in China. In
rural areas of Fujian more then half of all fanslieave more than one child. The
number of one child families is greater in the éargities. However, even here,
multiple child families are not unknown (Departmeh&oreign Affairs and Trade
2004, DFAT Report 287 — RRT Information RequestN1E609, 22 April)

40. The Fujian population and family planning regulatgrovide the following information on
the social compensation fee:

Article 39 Anyone who violates this Regulation byecof the acts listed below shall
be ordered to pay the corresponding number of tohése average annual
disposable income of the urban residents or thaverage annual income of the
rural peasants of the county in the previous ydsnithe child is born in violation of
this regulation as social compensation fee by faplinning administrative
department of the county or by township peoplegegoment or urban neighborhood
office appointed by such administrative department:

(1) A social compensation of zero point six to tinee shall be imposed on those
who give birth to a child ahead of the schedule;

(2) A social compensation of two to three timedidt@imposed on those who give
birth to the first additional child. A social compsation of four to six times shall be
imposed on those who give birth to the second &aait child. A much more heavy
social compensation fee shall be imposed on thdsegive birth to the third or more
additional child.

(3) A social compensation of four to six times sbalimposed on those who give
birth to a child born out of an extramarital afféirmuch more heavy social



compensation fee shall be imposed on those whohbjjitleto the second child born
out of an extramarital affair. If the actual annumelome of the parties concerned
exceeds the average annual disposable income aflthe residents or the net
average annual income of the rural peasants afahety in the previous year, the
actual income shall be used as the base to cadhiaihumber of the social
compensation fees. The decision in writing to ingsscial compensation fee shall
be made by the family planning administrative dépant of the county. Such
department may appoint the people’s governmerdwihship or town or the urban
neighborhood office to make such decisions (Pojmuiand Family Planning
Regulation of Fujian Province, Adopted by the 3Biekting of the Standing
Committee of the Ninth Provincial People’s Congras®6 July 2002, UNHCR
website).

41. A 2004 US State Department report states thatrdcmpto advice from the Fujian
Provincial Family Planning Committee, couples whe anable to pay the social
compensation fee in one payment may pay in instatiend he report states that:

According to the FPFPC, [Fujian Provincial Familafhing Committee] social
compensation fees are based on per capita dispasabime levels for rural
households and per capita net income for urbandimlds (the ‘baseline’). The exact
figure is based on country-level statistics, solthseline varies throughout the
province. For households with incomes significagtigater than the relevant income
baselines, the local family planning commission icamnease the social compensation
fees. Social compensation fees range from theibasal less for an unmarried
couple that has a child to greater than size tilmedaseline for couples with four
children or more and are determined by the loaaillfgplanning committee in the

city or country where the couple resides. In 2@@Ban per capita net income in
Changle City and Lianjiang County was approximately050 renminbi (about
$1,210) and rural disposable per capita incomeapasoximately 4,401 renminbi
(about $530). However, one woman with five childiemm Changle, Fujian, told

U.S. officials in Guangzhou that she was finecaa 50 renminbi (about $60) for each
child after her first child born without a speatéicumstance birth permit.

According to the FPFPC, couples unable to payabkarhmediately are allowed to
pay in instalments. Local family committees hawe power to sue families that
refuse to pay the requisite fees, but they canawtigh wages. The FPFPC asserts
that parents cannot be sterilized if they are unébrefuse to pay the fee (US
Department of State 2004, China: Profile of Asyl@taims and Country Conditions,
June, Political Asylum Research and Documentatiebsite, paras.122-123
http://www.pards.org/paccc/China_Jun_2004.doc -e&sed 2 November 2005).

42. The USDOS Country Report on Human Rights Prac20€5 — China states that families
who have two children face pressure to have onsopesterilized. However, the report seems
to suggest that it is women that are pressuredsietdlization:

The country’s population control policy relied otueation, propaganda, and
economic incentives, as well as on more coercivasmes such as the threat of job
loss or demotion and social compensation fees.Hesygical and economic
pressures were common. Those who violated the Ghiltipolicy by having an
unapproved child or helping another to do so fatisdiplinary measures such as job
loss or demotion, loss of promotion opportunityp@sion from the party
(membership in which was an unofficial requiremfentcertain jobs), and other
administrative punishments, including in some calseglestruction of property. In
the case of families that already had two childoere parent was often pressured to
undergo sterilization. The penalties sometimesaefinen with little practical choice
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but to undergo abortion or sterilization (US Depamt of State 2008, Country
Reports on Human Rights Practices 2007 — Chindjdrth, Section 1.f).

FINDINGS AND REASONS

The Tribunal is satisfied on the basis of the cepiktheir passports submitted with the
protection visa application that the applicantsatieens of China (PRC). The Tribunal
accepts that the first and the second named appkca married to each other, and
henceforth refers to the second named applicatieagpplicant spouse.

The Tribunal finds that the first named applicalted in Part C of form 866 indicating he
wished to submit his own claims to be a refuge@ aplicant spouse completed Part D of
form 866 as a member of the first named applicdatisly unit. The applicant spouse has
not completed a Part C of form 866. The Tribunaistders, however, that the first named
applicant’s Part C application also makes implikdhes on behalf of the applicant spouse.
The Tribunal will therefore assess the first nampglicant’s claims, and also consider the
implied claims on behalf of the applicant spouse.

The Tribunal accepts that the applicants have @, a [child] born in [year] who is a
student in Australia, and a [child] born in [monglear]. The Tribunal accepts the evidence
that the applicants were married in [year].

The Tribunal finds on the basis of the indepen@erdence that China’s family planning
policies are reflected in laws of general applmatihat aim to restrict childbearing to married
couples, and to limit the number of children thabaple may have. The laws provide an
official sanction of a fine or ‘social maintenarfee’ for violating the one child policy, as

well as the policy that couples should be marriefbte they have children.

The Tribunal accepts that the applicants’ [childlsWorn in [year], before they were married,
in contravention of China’s family planning regubeis. The Tribunal also accepts that the
applicants, by having a second child in [year]pdlseached China’s one child policy.

The Tribunal has considered whether the evidengesgise to claims of persecution for
reason of membership of a particular social group.

The meaning of the expression ‘for reasons ofemimership of a particular social group’
was considered by the High CourtApplicant A’scase and also iipplicant S In Applicant
S(2004) 217 CLR 387 Gleeson CJ, Gummow and Kirbyal@ the following summary of
principles for the determination of whether a grdaifs within the definition of particular
social group at [36]:

... First, the group must be identifiable by a chteastic or attribute common to all
members of the group. Secondly, the characteostittribute common to all
members of the group cannot be the shared fearekpution. Thirdly, the
possession of that characteristic or attribute disinguish the group from society
at large. Borrowing the language of Dawson J iplfant A, a group that fulfils the
first two propositions, but not the third, is megral"social group" and not a
"particular social group”. ...

Whether a supposed group is a “particular socialgitin a society will depend upon all of
the evidence including relevant information regagdiegal, social, cultural and religious
norms in the country. However it is not suffici¢inat a person be a member of a particular
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social group and also have a well-founded feareo$gcution. The persecution must be
feared for reasons of the person’s membershipeopémticular social group.

The Tribunal considers that the first named applieand the applicant spouse could be
members of a particular social group, suckpasent in China who has breached family
planning regulation®r parent in China who has breached the one childcgdlhese groups
are recognizable within Chinese society. The comattiibute is not the shared fear of
persecution.

The Tribunal accepts that the applicants were redub pay a social maintenance fee in
order to register their [child] after [their chif]’birth in [year] The Tribunal accepts the
evidence that this fee was RMB [amount], and thatay have constituted a significant sum
for the applicants at the time. Although the fitramed applicant did not raise this issue in his
evidence (it was raised by the applicant spouke)Ttibunal accepts the first named
applicant’s reasons that he did not raise it asdurred so long ago. The evidence is that the
amount was paid. The evidence also is that thacgps were able to continue working; the
first named applicant confirmed that he was selpleryed as a driver from [year] until he

left China in [year]. The Tribunal therefore doed accept that the imposition of the social
maintenance fee in respect of their [child] creatiedumstances that threatened the
applicants’ capacity to subsist or otherwise coutgd serious harm to the applicants.

The Tribunal has considered the applicant spoudais that the authorities damaged part of
their house after their [child] was born, and theg to stay at a friend’s house. The applicant
spouse’s evidence on the matter was vague. Theéndent information indicates, however,
that family planning policies are enforced withyiag degrees of vigour, and property
damage as a means of punishment for violationeptilicies is not unknown. The Tribunal
therefore accepts the applicants may have expedeadditional problems from the
authorities at this time, as a result of which teagtained some damage to their house. The
evidence indicates, however, that this was antsdlencident. The evidence is that the
applicants went to work in [province D] for abouyear, and then returned to their home.
The applicants have not claimed that they expee@mngoing problems as a result of their
[child]'s birth out of wedlock, and as indicatedoate, the first named applicant stated he had
not raised any issue about his [child] as it hatboed so long ago. The Tribunal does not
accept therefore that the damage they may havaisedtto their house around the time of
the birth of their [child] constitutes serious hammounting to persecution.

The Tribunal does not accept that the authoritreBnposing the social maintenance fee for
the birth of the first named applicant’s [childrgetted the first named applicant for a
Convention reason. The Tribunal finds that the auities imposed the fee in accordance with
the official sanctions under generally applied ld@arscouples who had children out of
wedlock. Given the evidence that there were no mrggoonsequences relating to the birth of
their [child], the Tribunal finds that the firstm&d applicant’s breach of family planning

laws in [year] does not give rise to any well foaddear of being persecuted for a
Convention reason in the reasonably foreseeahledfifthe returns to China.

The Tribunal accepts that the authorities imposgsdcaal maintenance fee on the applicants
for violating the one child policy when their [ctijlwas born in [month, year]. The Tribunal
finds there are discrepancies in the evidence diyathe first named applicant and the
applicant spouse regarding the amount of sociahteaance fee paid and the circumstances
of the payments. The first named applicant’s eweéeio the Tribunal specifically indicated
that the total fee or fine was RMB [amount], andtthe paid a total of RMB [amount], but
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refused to pay the rest as he thought it was uonadde. The applicant spouse claimed that
she and her husband paid fines several times, thelug did not know the total amount paid.
She also claimed that the payments were not reszbgotd that corrupt officials thereby used
the money for their own gain and continued to deshraoney from them. The Tribunal
accepts the evidence that the first named applicahktresponsibility for the payment of the
social maintenance fee, and also of the decisioaftse to pay the remaining fee. The
Tribunal finds it is highly implausible that thedt named applicant would not have raised in
his initial evidence to the Tribunal the fact thetmade several payments to officials that
were not receipted, if this had actually occuri@ake Tribunal finds that the applicant
spouse’s evidence about unreceipted payments toptasfficials is not reliable and has been
provided in an attempt to boost the applicantshata The Tribunal consequently gives this
evidence no weight. Although the first named apltccommented, when the Tribunal
outlined the applicant spouse’s evidence on thigenahat he paid several fines in relation
to his [child], the Tribunal finds that he has dstently stated that he paid RMB [amount] of
the total fee of RMB [amount], but refused to plag temaining fee because he felt the fees
were unreasonable. The Tribunal does not acceptht@applicants made several payments
towards the social maintenance fee, but that thagments were corruptly sequestered by
officials, and that no receipts were issued sotti@bfficials could continue to corruptly
demand payments for their own benefit.

The first named applicant’s evidence is that theseguence of his decision to refuse to pay
the remainder of the social maintenance fee washkaauthorities continued to ask him over
the years to pay the remaining amount. His evidaboeit how often these requests were
made was vague. At the Tribunal hearing he stdieyljust continued to ask for payments,
but took no other action, and it was difficult &l thow often this occurred. In his written
statement he also claimed they had taken actidmasipainting signs on his house that he
should pay. The Tribunal accepts that the autksrithay have continued to ask the first
named applicant to pay the remaining social maartea fee. The Tribunal does not accept
that such requests constituted serious harm anmgutttipersecution. The Tribunal finds in
addition that the authorities’ pursuit of the oatsting fee was motivated not by any
Convention reason, but by the requirement undefattmdy planning regulations that he pay
the relevant social maintenance fee. The Tribucegjts that the authorities may have
resorted to methods such as affixing or makingsmmotices at the first named applicant’s
house in order to pressure him to pay the fee.Trheinal accepts that such action would
constitute low level harassment, but the Tribureesinot accept that it constitutes serious
harm amounting to persecution.

The Tribunal does not accept, given the findingsvabthat the authorities applied the policy
relating to the social maintenance fee in an untlahgh or discriminatory manner for a
Convention reason.

The Tribunal finds that the first named applicastvsdence of being detained is vague and
uncertain. He stated the authorities kept arresting but stated he could not remember
when he was arrested. He then stated he was aradgte his [child] was born in [month,
year], and again in [month, year] His evidence alvdw arrested him was also vague in that
he stated he had been arrested by different atidmribut then stated he was arrested by
different persons within the local authorities wia power to take action in respect of the
family planning laws. The Tribunal thus does nateqat that the first named applicant was
formally arrested. The Tribunal accepts, howevet he was required to report to the
authorities in regard to the breach of the faminping laws, and that this may have been
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required on more than one occasion. The Triburadats that the authorities may have
demanded the first named applicant make an imagment of the social maintenance fee,
but his own evidence is that this was done withhislp of his [relative] The Tribunal thus
does not accept that the circumstance of the limtiposition of the social maintenance fee
constitutes serious harm amounting to persecufiba.Tribunal also finds that the reason the
authorities required the first named applicanigoart to them was not because of any
Convention reason, but because he was requireaiytarpaccordance with regulations, a
social maintenance fee for breaching the one gulty.

The Tribunal finds that the first named applicaas iven inconsistent evidence regarding
who was asked to undergo ‘ligation’ He initiallyddhe Tribunal it was he, but later in the
hearing stated he was referring to his wife. Thedrral finds it is highly implausible that the
first named applicant would not be able to recdlkther it was he or his wife who was asked
to undergo ligation. The Tribunal therefore doesauzept that the authorities asked him or
his wife to undergo ligation. The Tribunal findsany case that even if the authorities had
asked the first name applicant or his wife to ugddigation, the evidence is that they took
no further action on the matter over an extendem@eapart from making requests. Given
this evidence, and the Tribunal’s finding above, Tmibunal does not accept there is any real
chance that the authorities will request eitheffitts¢ named applicant or his wife to undergo
ligation if they return to China. The Tribunal fsth any case that if they were to do so, it
would not be for a Convention reason, but for reasaf the family planning regulations.

The first named applicant claimed that his wife kaal in a [company] but did not always
attend work because she was afraid of being adeste Tribunal finds that if the
authorities had wanted to detain the applicant spotlhey would have been able to do so
even if she were not at her workplace. The Tribtinetefore does not accept that the
applicant spouse did not always attend her worlgpbsrause of a fear of being arrested.

The first named applicant gave evidence at theilngénat he was able to resolve the issue of
his [child]'s registration, which he referred tohis written statement as ‘citizenship’. In his
written statement he claimed he had to pay a halaa official to organise this; at the
hearing his evidence was that he had to pay mansgttool officials to enrol his [child] at
school, albeit unofficially. The reference to resof the registration issue appears to be
inconsistent with the evidence that he had to pegffcial to get his [child] enrolled at

school. Nevertheless, the Tribunal accepts as ipla®n the basis that the first named
applicant had not paid the social maintenancetife¢,he would have had to pay an official
some money to have his [child] enrolled at schand] that this enrolment may not have been
officially recorded. The Tribunal finds, howevdnat this circumstance arose because the
first named applicant had not paid the relevaniadmsaintenance fee. The Tribunal does not
accept that any problems the first named applieaperienced in relation to official

enrolment of his [child] for education has beenguse he has been adversely targetted for a
Convention reason. The Tribunal accepts, giventttegpplicant has not paid the remaining
social maintenance fee, that he may continue tergapce problems in the future in relation
to official enrolment of his [child] in State eduica facilities. The Tribunal does not accept
however that the reason will be because of any €atinn reason, but finds rather that it will
be because he has refused to pay the outstandiraj s@intenance fee.

The Tribunal therefore does not accept that tts¢ fimmed applicant has suffered serious
harm in China amounting to persecution for a Cotigarreason, as a result of breaching
China’s family planning regulations (having a chiloirn out of wedlock, and breaching the
one child policy).
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The Tribunal accepts that if the first named agpitaeturns to China, there is a real chance
that the authorities may continue to request paymktine social maintenance fee in respect
of his second child. The Tribunal finds that ifyhao so, they would be doing so on the basis
of implementing the regulations in respect of the ohild policy, and not for a Convention
reason. The Tribunal does not accept that theytantjet the first named applicant in an
unduly harsh manner for payment of the fee, fooavention reason. The Tribunal also does
not accept that the authorities have imputed drimpute the first named applicant as
holding a political opinion against the State oa lasis of his refusal to pay the outstanding
social maintenance fee, or have adversely targbttecr will target him for any other
Convention reason on the basis that he has refogesly the remaining fee.

The Tribunal has also considered the claims inaetspf the first named applicant’s self
employment as a driver. The Tribunal accepts tiatpplicant’s business as a [driver] may
have been adversely affected by the introductigméfastructure] on a route that he
operated and from which he derived the majoritiiiefwork]. The Tribunal does not accept
however that the evidence establishes that theatids have introduced the [infrastructure]
for other than [planning] reasons. The Tribunaldoet accept that they did so in order to
target the first named applicant for any Conventeason. The Tribunal accepts that the first
named applicant might need to consider other optionemployment if he returns to China,
and the Tribunal also accepts that it may not Is§ &aobtain other employment. The
Tribunal accepts that the first named applicant magxperiencing financial stress related to
the costs he has incurred for his [child]’'s studAustralia. There is no indication, however,
that he would be prevented by the authorities fodtaining other employment or
establishing other business activities in Chinaaf@onvention reason. The Tribunal
therefore does not accept that the adverse efiétite [infrastructure] on the first named
applicant’s [driving] business, and the likelihaiba@t he would need to seek other
employment if he returns to China, gives rise we#l founded fear of being persecuted if he
returns to China now or the reasonably foresedahlee.

The Tribunal does not accept, given the findingsvabthat the first named applicant will be
prevented from obtaining employment for a Convanteason, and will thus be prevented
for a Convention reason from paying the outstandojal maintenance fee, if he returns to
China.

Given these findings, the Tribunal does not actegtthe first named applicant holds a well
founded fear of being persecuted for a Convengasan if he returns to China now or in the
foreseeable future, whether that arises from meshigeiof a particular social group (such as
parent in China who has breached family plannigmlieions, or the one child policy), or
actual or imputed political opinion, or any othesr@ention reason. Having considered the
claims individually and cumulatively, the Tribunalnot satisfied that the first named
applicant is a person to whom Australia has praieatbligations under the Refugees
Convention as amended by the Refugees Protocolfilfh@amed applicant does not satisfy
the criterion set out in s.36(2)(a) for a protectidsa.

The Tribunal finds that the first named applicaictams on behalf of his spouse extend
directly from his own, that is, they arise from #iEcumstances that both are parents of a
child born out of wedlock (in contravention of fdynplanning regulations), and of a second
child (in contravention of the one child policy)ivén the Tribunal’s findings above in
respect of the first named applicant and his cirstamces described in relation to himself and
to himself and his wife as a couple, the Tribur@sinot accept that the applicant spouse
holds a well founded fear of being persecuted fGoavention reason if she returns to China
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now or in the foreseeable future. It follows thas fTribunal is not satisfied that the applicant
spouse is a person to whom Australia has proteotitigations under the Refugees
Convention as amended by the Refugees Protocotefne the applicant spouse does not
satisfy the criterion set out in s.36(2)(a) of At for a protection visa.

Although the Tribunal accepts that the applicanusge is the spouse of the first named
applicant, she is not the spouse of a non-citivemitom Australia has protection obligations
under the Refugees Convention. The Tribunal fihas the applicant spouse (the second
named applicant) does not satisfy the alternatitermn of s.36(2)(b).

Therefore the applicants do not satisfy the categt out in s.36(2) for a protection visa.
DECISION

The Tribunal affirms the decisions not to grantapglicants Protection (Class XA) visas.

| certify that this decision contains no informatihich might identify the
applicant or any relative or dependant of the appli or that is the subject of a
direction pursuant to section 440 of tegration Act1958.

Sealing Officers ID: PRRTIR




