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GENERAL DISTRIBUTION

IN THE FEDERAL COURT OF AUSTRALIA
NEW SOUTH WALES DISTRICT REGISTRY NSD365 OF 2006

ON APPEAL FROM THE FEDERAL MAGISTRATES COURT OF AUS TRALIA

BETWEEN: SZESF
Appellant

AND: MINISTER FOR IMMIGRATION AND MULTICULTURAL
AFFAIRS

First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

JUDGE: STONE J
DATE OF ORDER: 12 JANUARY 2007
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be allowed.
2. The orders made by the Federal Magistrates Gou1 January 2006 be set aside
and in lieu thereof, the Court orders that:

2.1 there be an order in the nature of certiorariqtiash the decision of the
Refugee Review Tribunal made on 28 January 2003 hamdied down on
18 February 2003.

2.2  there be an order in the nature of mandamusrieg the Refugee Review
Tribunal to review according to law the decisiontloé delegate of the first
respondent to refuse the protection visa soughhéyappellant.

2.3 the first respondent pay the costs of the #pmelbefore the Federal
Magistrates Court.

3. The first respondent pay the appellant’s cokteeappeal.

Note: Settlement and entry of orders is dealt wmit®rder 36 of the Federal Court Rules.
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REASONS FOR JUDGMENT

Introduction

The appellant appeals from a decision of the Fédédagistrates Court affirming the
Refugee Review Tribunal’s decision to refuse theedlpnt a protection visa. The appellant
did not file his appeal from the Federal Magistisatiecision within the time specified in the
Federal Court Rules and accordingly sought leaveafoextension of time in which to file
and serve his notice of appeal. On 1 May 2006s0pllJ granted the appellant an extension
of time. His Honour also referred the matter ®Remistrar of this Court to approach the Bar
Association, pursuant to O 80 of the Federal CRuiles, for the assistance of counsel in the
preparation of an amended notice of appeal andenrisubmissions. Mr G Johnson of
counsel duly assisted and an amended notice obbppd written submissions were filed by

the appellant on 11 August 2006.

Background

The appellant is a citizen of Russia who arrived\ustralia in July 2000 and applied
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for a protection visa on 17 August 2000. In hiplagation for a protection visa, the appellant
said he had openly opposed Russia’s war in Checaingdor this reason had been subjected
to persecution in Russia. He claimed that hissah been called up for military service in
Chechnya at the end of 1999 but had refused tesekHis son had been arrested and, on
release, had gone into hiding. In January 2008,apellant had become involved in the
anti-war movement in Russia, initially by partidijpg in public protests in Pushkin Square in
Moscow. He also claimed to have volunteered abaopournalist for the Moscow Public
Library and to have printed posters sharply cstiay the current regime in Russia and a flyer
for the Committee of Antiwar Activities advertisimgdemonstration. When a delegate of the
Minister rejected his protection visa applicatibe tappellant sought review of the decision in
the Refugee Review Tribunal.

Application to the Refugee Review Tribunal

In his original visa application, and at the Tmilalihearing, the appellant alleged that
because of his participation in the anti-war moveihie had been subjected to the following

incidents of violent and threatening behaviour.

(a) On 19 February 2000, after a protest in Mosebwhich he had taken photographs,
he was attacked by two youths who were supporfeRussia’s war in Chechnya and
was subsequently hospitalised until 7 March 2000e appellant’s attempts to have
this attack criminally investigated by an investaggawith the Regional Procurator’s
Office were unsuccessful. He was advised by aegtigator from the Procurator’s
Office not to participate in demonstrations ancdateceived an official refusal to

investigate the matter.

(b) On 23 March 2000, following a meeting in Push&quare, the appellant was arrested
by police, spent the night in a police cell and wasrrogated about his anti-war
activities. He was warned by the police that ifdoatinued these activities he would

be charged with a criminal offence.

(c) On 25 March 2000 the appellant received a threag telephone call from a person
claiming to be a member of Russian National UratygXoup that, among other things,
supported Russia’s war in Chechnya). He receivadas telephone calls on a daily

basis for some time afterwards.
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As a result of these threats, the appellanteddvom Moscow to Chaplygin in April
2000. His attempts to seek the protection of thessin authorities were again
unsuccessful and, after he sent a letter to thecbwg rocurator which included his

new address, he was attacked by three young nibataddress.

On 10 May 2000 masked men forced entry intoMlescow Public Library and took
literature and other anti-war materials, includihg appellant’s photo materials. The
appellant believed that the masked gunmen were f@WON (the special police
forces). That night the appellant received mansedtening telephone calls at
intervals of 30 minutes, in which the caller statbdt the appellant had to leave

Russia or he would be killed.

On 14 May 2000 someone drew a dead cat andaatda on the appellant’s door and
vandalised his car. On 15 May 2000 the Ministrylmterior refused to open a

criminal case in respect of the appellant’s conmplai

The appellant’s visa application was accompanigdsdwveral documents including

several photographs that the applicant claimed wegedemonstration he attended. At the

hearing before the Tribunal, the appellant produoeslmore photographs and claimed that

they depicted a different demonstration. Ultimatélgwever, the appellant conceded that all

the photographs were of the same demonstrationhwiac occurred in May 2000. The

Tribunal's treatment of these photographs is disedsn greater detail below at [38].

The Tribunal did not believe the applicant’s clainit referred to independent country

information that suggested that “Russians generaltyoy freedom of assembly and

association” and concluded that:

‘There is nothing in any material available to maigh would suggest that
the police or OMON or the FSB have persecuted geimpMoscow protesting
against the war in Chechnya. As | put to the Agapit, given the involvement
of human rights groups like Memorial in the prosest! would have expected
it to be reported if people had been arrested fartipipating in these
protests...’

The Tribunal also referred to independent coumtfprmation that reported that

Russian National Unity had been deregistered inddes Whilst the Tribunal accepted that

despite this deregistration, semi-fascist orgaitisatcontinued to exist in Moscow, it relied

upon the independent country information in findihg appellant’s claim, that the authorities
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condoned the groups’ activities and even told fhpellant to take heed of their threats, not to
be credible. The Tribunal noted that there wasndependent evidence of protesters being

attacked following the anti-war protests.

Further, the Tribunal found that the appellantsaunt of the reason he was attacked
on 19 February 2000 was implausible. When theuhdb pointed out that the photograph
showed there were television crews present at tbeegis, the appellant resiled from his
initial explanation, that he was attacked becawswés seen to be taking photographs. The
Tribunal made adverse findings as to the authéytmi usefulness of various pieces of

documentary evidence produced by the appellant.

Ultimately, the Tribunal accepted that the appellaad participated in protests in
Moscow against the war in Chechnya, that he had be®Ived in the Moscow Independent
Public Library and that he would continue to beoiwed in these protests if returned to
Russia. The Tribunal found, however, that hisipgtion in these protests would not have
exposed him to arrest by the police or to the {agyi of violence at the hands of Russian
National Unity or any other semi-fascist group. cédingly, the Tribunal found that the

appellant did not have a well-founded fear of pemtien in Russia for a Convention reason.

Application to the Federal Magistrates Court

The appellant’'s application for judicial review tiie Tribunal’'s decision in the
Federal Magistrates Court was filed out of time andordingly the first respondent filed a
notice of objection to competency. The first reggent subsequently filed a notice of motion
seeking summary dismissal of the application. Adidated in his Honour’s judgment
(SZESF v Minister for Immigration & Multicultural &digenous Affairg2006] FMCA 2 at
[4]), at the hearing of the notice of objectiondmmpetency and the notice of motion, his
Honour also heard the substantive application whekismissed.

The appellant’s primary contention in the Fedevigistrates Court was that the
Tribunal had not met its obligations under s 424Ath@ Act. As the Federal Magistrate
expressed it:

‘His complaint specifically is that the Tribunalilied to comply with its
obligations pursuant to s 424A(1) of the Act inttitadid not provide the
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applicant with the opportunity to comment on, nad @ explain to the
applicant the relevance of, the issue of his créithb At the hearing before
me the applicant complained that the Tribunal ha#lesl questions about the
taking of the photographs and that he was “prettye$ that he had
convinced the Tribunal that he had taken the phmaiolgs. The applicant
confirmed that he saw the information that the Uinal failed to give him
pursuant to s 424A(1) as being “the credibilityuss and that further the
Tribunal did not bring to his attention that thissue was important for the
decision that it would be making, in circumstanadere he felt “pretty sure
that the Tribunal had no doubts about the truthatidas credibility”.’

The Federal Magistrate found that the Tribunadlgesise thought processes about the
appellant’s credibility could not constitute ‘infoation’ for the purposes of s 424A of the
Act and consequently the Tribunal was not requiceput them to the appellant. Further, his

Honour found:

‘In relation specifically to the photographs, thesesre provided to the
Tribunal by the applicant for the purposes of tegiew before it, and clearly
to the extent that the Tribunal relied on thesetpbmphs, in that they were
part of the material which may be seen as inforamatirom which it drew
adverse inferences, they fall within the exceptiprovided for in

S.424A(3)(b)...

His Honour found that, to the extent that commawv fules of procedural fairness
were applicable, the Tribunal complied with them foytting adverse information to the

appellant orally at the hearing.

The appellant’s other claims in the Federal Magies Court concerned the basis for
the Tribunal’'s adverse credibility finding and figslure to put these concerns to the appellant.
His Honour found that the Tribunal’s account of tlearing, which was uncontested in the
Federal Magistrates Court, showed that the appdiiad claimed that the five photos that he
produced to the Tribunal were taken at protest imgetdifferent from those in the
photographs produced to the Minister’'s delegatenwlas the appellant had conceded, they
were of the same demonstration. This providedsistfar the Tribunal’s adverse credibility

finding.

His Honour found that relevant photographs wemvigied by the appellant at the
hearing before the Tribunal and therefore they cawitbin the exception to s 424A(3).
Similarly, the appellant complained that the Triudid not refer to any evidence in making

its finding that it would be dark in Moscow at 5:pth on 23 March. However, his Honour
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found that the Tribunal put this finding to the epf@nt and the appellant responded with an
answer that did not contradict the Tribunal. ldliidn, the Federal Magistrate found that the
relevance of this line of enquiry to the Tribunallmate reasoning was not that it would be
dark in Moscow on the relevant date but that at lkaring the appellant changed his

evidence as to the hours of his work.

Finally the appellant claimed that the Tribunaliedings as to the freedom to
demonstrate in Russia could be contradicted byenadence of the arrest and persecution of
protestors by the Russian authorities. His Horiound that the appellant had an opportunity
to present this evidence and did not and that titeumal’s findings were open to it on the

evidence.

This appeal

The appellant relied upon three grounds of appetlis Court, all of which alleged
that the Federal Magistrate had erred in failindinol that the Tribunal had made certain

errors. The alleged errors may be summarisedllasvi

(@) The Tribunal breached s 424A of tiégration Act 1958(Cth) in failing to provide
particulars of, and invite comment on, certain infation that was relevant to the
Tribunal’'s decision to refuse the appellant’s aggiion for a protection visa and
which the appellant had not given for the purpdski® application to the Tribunal.
The information was contained in certain photogsa@aimd in letters which the
appellant provided to the delegate of the Minifberthe purpose of his application for

a protection visa but which he did not providehe Tribunal.

(b) The Federal Magistrate erred in finding that #ribunal discharged its obligations
under s 424A of the Act by raising information croae by s 424A orally at the

hearing.

(c) In finding that the letters mentioned in thestfi ground of appeal were not
corroborative of the appellant’s claims, the Tribmade an ‘unreasonable, illogical,
irrational, arbitrary or capricious’ decision tlg#ve rise to a reasonable apprehension

of bias.
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Section 424A

As mentioned above, the Court has been assisteditign submissions prepared on
behalf of the appellant by Mr Johnson of counsiehese submissions focused on the errors
described in (a) and (b) above contending thaftiteunal failed to meet the requirements of
s 424A of the Act. Section 424A of the Act prosde

(1) Subject to subsection (3), the Tribunal must:

(@) give to the applicant, in the way that the Tnhl considers
appropriate in the circumstances, particulars of yan
information that the Tribunal considers would be teason, or
a part of the reason, for affirming the decisioratths under
review; and

(b) ensure, as far as is reasonably practicablat e applicant
understands why it is relevant to the review; and

(c) invite the applicant to comment on it.
(2) The information and invitation must be giverthte applicant:

(@) except where paragraph (b) applies—by one ef iethods
specified in section 441A; or

(b) if the applicant is in immigration detention—Iay method
prescribed for the purposes of giving documentssuoh a
person.

(3)  This section does not apply to information:

(@) that is not specifically about the applicant another person
and is just about a class of persons of which tpelieant or
other person is a member; or

(b) that the applicant gave for the purpose ofdbelication; or
(©) that is non-disclosable information.

The appellant’s claims in respect of the Tribusalse of letters (see (a) and (c) at [16]
above) can be dealt with briefly. The appellargiroked that he gave the letters to the
Minister’s department but not to the Tribunal. hiaim is inconsistent with the express and
clear statements by the Tribunal that at the hgahe appellant ‘produced the originals of
the documents which had been produced to the Dapatt While there is an argument
about whether the Tribunal’s use of the term ‘doents’ includes photographs (as to which
see [28] below), in the absence of any evidendedaontrary, | see no reason to doubt that
the term includes the letters and that the Tribanstatement is correct. The letters were
provided by the appellant to the Tribunal, for thepose of his application and accordingly
fall within the exception provided by s 424A(3)(b).
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The appellant also submitted that the Tribunaifglihg that the letters did not
corroborate the appellant’s “account regardingpiteeeedings he sought to have instituted or
his claimed reasons for complaining to the MVD” waseasonable, irrational and capricious
and smacked of bias. This ground must fail fosoea given in the written submissions of

the first respondent:

‘The Tribunal was quite specific in stating whate thetters failed to
corroborate. Even a brief examination of the letteeveals that they merely
show that applications in relation to criminal peedings had been made to
the respective bodies by the appellant. The kttier not give any detail of
what the applications were about. The view takgmhle Tribunal as to their
corroborative value was clearly open to it on thatemial before it. Its view
was neither illogical, arbitrary nor capricious.’

The photographs

This brings me to the crux of this case in refatio s 424A which, as | see it, is the
factual issue of whether all the photographs carsidl by the Tribunal, and therefore the
information contained in the photographs, were gled to the Tribunal for the purpose of
the application before it, namely to review theidien of the delegate. To the extent that the
photographs, and therefore the information convédyyethem, were provided to the Tribunal
by the appellant, then they too would fall withiretexception to the Tribunal’s obligations
under s 424A, provided by s 424A(3)(b). It is motcontention that the Tribunal relied on
information gleaned from the photographs in reaghia decision to reject the appellant’s
application. In his amended notice of appeal tppeHant alleged that certain of the
photographs had not been given to the Tribunahkyappellant. The claim is also made in
the appellant’s written submissions although, a&sfitst respondent points out, there is no

direct evidence to support this allegation.

The Federal Magistrate dismissed the appellatdisnadhat there had been a breach of
s 424A because, in his Honour’s view the use thatTribunal made of these photographs
that was only one of a number of factors that ke Tribunal to form an adverse view of the
appellant’s credibility. As pointed out in the atipnt’s written submissions his Honour’s
judgment was delivered before the judgment of th# €ourt in SZEEU v Minister for
Immigration and Multicultural and Indigenous Affa(f2006) 150 FCR 214 and therefore it is
not surprising that he failed to apply the prinegldentified by the majority of the Full Court
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in that case.

As long as the information derived from the phoampips was even part of the reason
for the Tribunal's rejection of the appellant’'s &pation then a failure to comply with
s 424A will amount to jurisdictional error; S&ZEEUat [182] per Weinberg J and [215]-
[216] per Allsop J. ISAAP v Minister for Immigration and Multiculturahd Indigenous
Affairs (2005) 215 ALR 162 McHugh J and Hayne J (with whKirby J agreed on this
point) were quite clear that the bearing of a bneaft procedural fairness on the ultimate
decision is not relevant to the question of relggfe alsiRe Refugee Tribunal; ex parte Aala
(2000) 204 CLR 82 at 109, [59]. The adverse infees that the Tribunal drew about the
appellant’s credibility were central to its ultireatlecision and it is not necessary for me to
consider whether there is a discretion to refuBefre@here there is a completely independent
ground for the decision; see however M Izzo, “H@burt on procedural fairness: SAAP and
VEAL”, (2006) 13 AJ Admin L 186.

Photographs considered by the Tribunal

The Tribunal considered photographs from threessidy overlapping (see [27]),
sources:
(a) the photographs the Tribunal obtained indepethgleof the appellant,
apparently from the internet;
(b) the photographs the appellant provided to th&buhal at the hearing
(‘“Tribunal’'s photos’); and
(c) the photographs the appellant provided to tleteghte with his initial

application (‘delegate’s photos’).

(a) Photographs obtained independently

The Tribunal’s reliance on information from phataghs that it apparently obtained

independently is demonstrated in the following @stifrom the Tribunal's reasons:

‘The Applicant said that he had attended the demnatisn on 19 March
2000 although he had not mentioned it in the staténaccompanying his
original application. He said that this demonstoat had been in Pushkin
Square and had been addressed by representativdifferent organisations.
| noted that the Applicant had mentioned in hisesteent that he had attended
a meeting four days later, on 23 March 2000. Thpliaant said that this had
been a mass picket involving over 500 peopleadtieen at around 5.00 pm.
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| noted that at that time of the year it would Istiive been coldhere had

still been snow on the ground and it would have been getting dark at 5.00pm.
The Applicant said it had been cool but not coldl ahe snow had been
melting. | noted that | had photographs of the demonstration in Pushkin
Square on 19 March 2000 which quite clearly showed snow till on the
ground (see the photographs of the Anti-War Committee eRiak Pushkin
Square on 19 March 2000 at http://www.kolumbusifi@antiwar/45.htm
and http://www.kolumbus.fi/fantra/antiwar/19.htm tth@ccessed 8 November
2002).

(emphasis added)

Although not specifically addressed in the apmlasubmissions for completeness
| should express my view that, in relation to thpsetographs, the Tribunal did not come
under an obligation under s 424A(1) because ofettemption in s 424A(3)(a). It is clear
that the information in the photographs was ‘natcsiically about the applicant or another
person’ and, as Merkel and Hely JJ commentedMmister for Immigration and
Multicultural and Indigenous Affairs v NAM{Z004) 140 FCR 572 at [138]:

‘... the reference in s 424A(3)(a) to the class ofs@es is not another
criterion to be met but ... is designed to undertime specificity required by
precluding any argument that reference to a classid be taken as a
reference to all individuals (including for examplan applicant) falling
within it.’
In this regard see als®HAP of 2002 v Minister for Immigration & Multicultal &
Indigenous Affairg2004) 80 ALD 559 at [14].

(b) Photographs provided by the appellant to the Tribunal

It is clear that s 424A imposes no obligation de fTribunal in relation to the
information depicted in the photographs mentiome(b) as those photographs were provided
to the Tribunal by the appellant; s 424A(3)(b).

(c) Photographs provided by the appellant to the delegate

The first respondent submits that the delegatettqgraphs mentioned in (c) also fall
within the s 424A(3)(b) exception because, at tharimg, the appellant provided the Tribunal
with copies of all the delegate’s photographs.otlmer words the submission is that category
(b) includes category (c). The appellant deniad, thowever neither the appellant not the
first respondent provided any evidence to supgueir trespective positions. The question

then arises whether the material in the appeal bmokhe Tribunal's reasons give any



28

29

30

-11 -

indication that might resolve the issue of whetbepies of all the delegate’s photographs
were given to the Tribunal by the appellant.

In support of its affirmative answer to the abouestion, the first respondent pointed
to the Tribunal’'s comment that the appellant ‘proetlithe originals of the documents which
had been produced to the Department’ and submittedl ‘documents’ here included
photographs. | do not accept this submission.h@igh in formal legal documents or in
statutes the word ‘document’ may commonly be gi@emide meaning easily encompassing
photographs, as, for example in Beidence Act 1998Cth), the Tribunal’s expression of its
reasons does not have such formality. The mearfingocument’ given in théMlacquarie
Dictionary is “a written or printed paper furnishing infornoat or evidence, a legal or
official paper”. While that meaning might possibxtend to a photograph, in common
parlance it would be unusual to describe a phofiges a document. Given the context of
the Tribunal’'s comment concerning the productioroginal documents | am satisfied that
the Tribunal was referring to documents in the maseal sense, such as the application
form, the appellant’s son’s call-up notice, a neays clipping and so on and was not
referring to photographs. The Tribunal discussbthe photographs appeared in a separate

passage from the statement relied upon by therésgtondent.

The appeal book contained very poor copies ofphetographs submitted to the
delegate in support of the appellant’s application a protection visa. There were four
passport-type photos which, from a comparison with copy of the appellant’s passport, |
took to be photographs of the appellant himselieré was one copy of what appeared to be
a poster and four other photographs showing vanaaple holding placards and signs and
which appeared to be photographs of a demonstratiOme of these four photographs

showed a man holding what appeared to be a tedemisimera on his right shoulder.

The appeal book also included copies (again of peor quality) of photographs that
were before the Tribunal. There were a numberostgrs and twelve photographs. Two
photographs were of the demonstration on 19 Maf®02and were those independently
obtained by the Tribunal; see [24] above. One @dyaiph of a youth giving a fascist salute is
referred to by the Tribunal as having been providethe hearing by the appellant. Five
photographs show people with signs and placardsdemonstration and bear a handwritten
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notation indicating that they had been providedthry appellant at the hearing before the
Tribunal. Presumably these are the five photogagfhan anti-war demonstration that the
Tribunal refers to as having been provided by thpeHant at the hearing. Two of these
photographs show men holding television cameras a@mel shows a hand holding a

microphone up to a demonstrator.

The remaining four are marked (also in handwritiag having been provided by the
appellant to the delegate. Of these four, one dsi@icate of one of the five photographs
given to the Tribunal; the other three are copiegoo at least the same as) three of the
photographs that were in the material before thegdte. There is no evidence as to how the
Tribunal obtained them and it is reasonable to kaig that they were contained in the
Department file which, in accordance with s 418§B}the Migration Act,was given to the
Tribunal. There is no evidence to suggest thay there given to the Tribunal by the
appellant and | conclude therefore that the infdiomain these photographs does not come
within the exception in s 424A(3)(b). It followsat if information contained in the
photographs was the reason or part of the reasahdolribunal’s decision, the Tribunal was

in breach of its obligation under s 424A(1).

The nature of information

In considering a claim under s 424A of the Ack #tarting point is to identify the
information possessed by the Tribunal that was qiedly the reason or part of the reason
for the Tribunal’'s decision. The appellant’s warttsubmissions identified the photographs
themselves as constituting information for the psgs of s 424A. While | doubt that
photographs themselves are correctly describetdeasg’ information, | have no doubt that
their capacity to contain (and convey) informatioray be equal to that of a written

document.

The meaning of ‘information’ in the context of424 and 424A of the Migration Act
was considered by the Full Federal Court Win v Minister for Immigration and
Multicultural Affairs (2001) 105 FCR 212.Win concernedhe Tribunal’s treatment cdn
anonymous letter containing allegations advergbeappellant’s credibility that was sent to
the Department of Immigration and Multicultural Afifs. The Court found that the meaning

of ‘information’ in s 424A was the same as thasi24. The Court referred (at 217) to the
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Macquarie Dictionary’sdefinition of the word ‘information’, which inclel ‘Knowledge
communicated or received concerning some factrougistance’ (see alsin v Minister for
Immigration & Multicultural Affairs[2000] FCA 1109 at [53]). The definition in ti@xford
English Dictionary also referred to by the Full Court, included ‘Kwvledge communicated
concerning some particular fact, subject or evirat of which one is apprised or told.” The
Full Court considered that ‘information’, for theinpose of ss 424 and 424A encompassed
‘assertions made by a person ... that particularcspmé an applicant’s account of events are
untrue’. It is clear that the Full Court’s focus \\Vin was not upon the anonymous letter
itself, but upon the assertions contained withalditer. This approach was followedMAF

v Minister for Immigration and Multicultural and tigenous Affairg2004) 206 ALR 471
where (at 477) Finn and Stone JJ also focused @t @des not constitute information:

‘The word does not encompass the tribunal’s sulveappraisals, thought
processes or determinations ... nor does it extemdetatified gaps, defects or
lack of detail or specificity in evidence or to clusions arrived at by the
tribunal in weighing up the evidence by referercéhbse gaps ...’

Information the Tribunal derived from the delegate’s photographs

Ultimately, the Tribunal rejected the appellargfgplication because it did not regard
crucial aspects of his account as credible. Theme two instances where photographs were
influential in this assessment. The first concdrtiee appellant’s explanation of how he had
been singled out for violence from among a crowdhofe than 2000 at a demonstration and

of the timing of the protests. The Tribunal noted:

‘...that the Applicant was saying that he had beamtified because he had
been taking pictures but, as the pictures he hadlpced showed, there had
been television news reporters present at thesedstnations.’

Later, in a passage that the appellant’s writt@onsssions identified as a ‘critical

part’ of the Tribunal’s reasons in respect of thie, the Tribunal said:

‘There are other reasons not to believe the Applicaclaims. He claims that
he was singled out from among 2,000 participanthedemonstration on 19
February 2000 and followed by the two young menmbegs of Russian
National Unity, for about a kilometre in order tatack him. The Applicant
claimed at the hearing before me that the two yoomran singled him out
because he was taking picture¥Vhen | put to him that there had been
television news reporters present at these demonstrations the Applicant said
that they must have noticed him and singled himbegtuse he had been at
Pushkin Square every day not only taking pictures dso holding signs,
handing out leaflets and talking to passers-by.viHg earlier amended his
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evidence that he had been unemployed for a yeardoebming to Australia
he initially said that he had gone to Pushkin Sgufor a couple of hours
every day after 5.00 pm from 10 January 2000 @@ilMay 2000 When |
noted that at 5.00 pm in Moscow in January it would have been dark the
Applicant said that his hours had been flexible so he had been able to go
there during the day as well. He said that the mass picket which he claimed
to have taken part in on 23 March 2000 had beef.@® pm on a Thursday
evening as well, at a time when it would still hdeen getting dark at that
hour and when it was still cold (as the Applicaninceded, minus one or
zero).

(emphasis added)

The appellant submitted that, in reaching theifigd extracted above, the Tribunal
relied upon the photographs in two respects. ,FAingt Tribunal considered the applicant’s
evidence that he was targeted for taking photos ime@nsistent with photographs of the
demonstrations which showed that television jousteere present at the demonstrations.
Secondly, it was submitted that the Tribunal comsd that the photographs showed that the
protests were conducted in daylight hours, whicls waconsistent with the appellant’s
evidence (at least initially) that he attended phetests at a time when it would have been
dark.

The information that the Tribunal gleaned from tit@tographs, and on which it
relied in making its adverse credibility findingag/that other photojournalists were present
at the demonstration and that the demonstrationnelsin daylight hours. This information
was conveyed by the delegate’s photos but alsohbyTribunal's photos. Although the
photographs were not the same, the information toeyeyed was identical especially given
that the appellant conceded that both sets of gnaptis were of the same demonstration; see
[4] above. That information was part of the reasonthe Tribunal's adverse finding in
relation to the appellant’s credibility however afl that information was contained in the
photographs that the appellant gave to the Tribahdhe hearing and was covered by the
exception in s 424A(3)(b). The fact that the sanfiermation was contained in photographs
that were not given to the Tribunal is not to th@np When the appellant gave the
photographs containing the same information asiéhegate’s photographs to the Tribunal he
brought that information within the ambit of s 428Xb). The position would be the same if
an applicant gave information in writing to the ete in one document and then gave the
identical information to the Tribunal in a diffetedocument. Then, despite the different

form in which the information was conveyed, as |l@asgthe document given to the Tribunal
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contained the same information as that given todiélegate (that is there was no issue of

corroboration) then s 424(3)(b) would apply.

The second respect in which information obtairredhfthe photographs was relevant
to the Tribunal’s decision was in relation to thmpellant’s initial claim that the photographs
he gave to the Tribunal depicted a different derratien from that depicted in the
photographs given to the delegate. The Triburfalmed to this fact several times. First the

Tribunal said:

‘At the hearing before me the Applicant producegk fphotographs of a
demonstration which he initially said was a differelemonstration from that
depicted in the photographs he had previously pceduto the Department
with his original application. He eventually cowes, however, that they
were pictures of the same demonstration (as coeddéduced from the
presence of the same participants, dressed indheesvay and carrying the
same posters or placards). The Applicant said thhis particular
demonstration had taken place in May 2000.’

Later in its reasons the Tribunal commented agaithese photographs:

‘The only photographs the Applicant produced ofgagicipation in anti-war
demonstrations were all taken at the one demonetratin May 2000,
although he initially attempted to claim at the hieg before me that they had
been taken at more than one demonstration.’

The credibility of the appellant’'s account wastical to the determination of his
application. In those circumstances, the Tribimednclusion that the appellant tried to pass
off the Tribunal's photographs as being of a dertratisn different from that depicted in the
delegate’s photographs must have been relevaiitetaltimate decision. In relation to the

Tribunal’s findings on credibility the Federal Magate said:

‘In terms therefore of the adverse credibility fimg, clearly the thought
process of the Tribunal as | have said above[aig not information for the
purposes of s.424A(1). But the photographs on which this adverse
credibility finding was partially based, and on which the Tribunal relied
were clearly photographs that were provided to the Tribunal by the
applicant himself, and clearly fall within the exemptions set out in
s.424A(3)(b) from the requirement to put such information to the applicant
pursuant to s 424A(1).

With respect, | cannot accept his Honour’s conolus As indicated above at [33], |
agree that the Tribunal's reasoning on the issueredit is not information however the

conclusion that the photographs of the demonstrairoduced to the Tribunal were not what
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the appellant initially represented them to be Wwased on information. That information
came from two sets of photographs, the delegatdéistographs and the Tribunal's
photographs. This is clear from the Tribunal's largtion that the conclusion could be
deduced from the presence in both sets of photbgrap‘the same participants, dressed in
the same way and carrying the same posters orrgicalt was only by comparing the
information provided by each set that the Tribuoalld make the deduction to which it

referred.

As | have concluded that the information that wasprovided to the Tribunal by the
appellant for the purpose of his application to Téunal was part of the reason for
affirming the decision under review (and given &er no basis on which the exemptions in
ss 424A(3)(a) or (c) could apply) it follows thdtet Tribunal should have complied with
ss 424A(1) and (2). Its failure to do so was #sglictional error warranting relief from this

Court. The appeal must be allowed with costs.

| certify that the preceding forty-two
(42) numbered paragraphs are a true
copy of the Reasons for Judgment
herein of the Honourable Justice
Stone.

Associate:

Dated: 12 January 2007

Counsel for the Appellant: The appellant appeangakrson.
Counsel for the First Respondent: S McNaughton

Solicitor for the First Respondent: Australian Gioweaent Solicitor
Date of Hearing: 21 August 2006

Date of Judgment: 12 January 2007



