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INTRODUCTION

[1] The applicant is a citizen of Banka who became a permanent resident
of Canada on August 31, 1992, after being recodnagea Convention refugee. In this
judicial review application, he seeks to quashdkeision of L. Hill, the Minister's
delegate ("decision maker" or "delegate”), dateadddd 4, 2003, determining him to
be a danger to the public under paragraph 115(2jJ(#)e Immigration and Refugee
Protection Act (the "Act") as well as her determination in regpafcthe risk of his
return to Sri Lanka.

[2] Section 115 of the Act is emd! "Principle of non-refoulement” and
reads:
Protection Principe

115. (1) A protected person or a person 115. (1) Ne peut étre renvoyée dans un

who is recognized as a Convention pays ou elle risque la persécution du
refugee by another country to which fait de sa race, de sa religion, de sa
person may be returned shall not be nationalité, de son appartenance a un
removed from Canada to a country groupe social ou de ses opinions

where they would be at risk of politiques, la torture ou des traitements
persecutiorfor reasons of race, ou peines cruels et inusités, la personne
religion, nationality, membership in a protégée ou la personne dont il est
particular social group or political statué que la qualité de réfugié lui a été

opinion or at risk of torture or cruel a reconnue par un autre pays vers lequel



unusual treatment or punishment.

115(2) Exceptions

(2) Subsectin (1) does not apply in tt
case of a person

(a) who is inadmissible on grounds of
serious criminality and who constitut
in the opinion of the Minister, a danger
to the public in Canadar

(b) who is inadmissible on grounds of
security, violating human or
international rights or organized
criminality if, in the opinion of the
Minister, the person should not be
allowed to remain in Canada on the
basis of the nature and severity of acts
committed or of danger to the security
of Canada.

115(3) Removal of refugee

(3) A person, after a determination
under paragraph 101(1)(e) that the
person's claim is ineligible, is to be s
to the country from which the person
came to Canada, but may be sent to
another country if that country is
designated under subsection 102(1) or
if the country from which the person
came to Canada has rejected their ¢
for refugee protectionefmphasis mine]

elle peut étre renvoyée.
115(2) Exclusion

(2) Le paragraphe (1) ne s'applique pas
a l'interdit de territoire_:

a) pour grande criminalité qui, selon le
ministre, constitue un danger pour le
public au Canada;

b) pour raison de sécurité ou pour
atteinte aux droits humains ou
internationaux ou criminalité organisée
si, selon le ministre, il ne devrait pas
étre présent au Canada en raison sc
la nature et de la gravité de ses actes
passés, soit du danger qu'il constitue
pour la sécurité du Canada.

115(3) Renvoi de réfugié

(3) Une personne ne peut, apres
prononceé d'irrecevabilité au titre de
l'alinéa 101(1)e), étre renvoyée que"

le pays d'ou elle est arrivée au Canada
sauf si le pays vers lequel elle sera
renvoyée a été désigné au titre du
paragraphe 102(1) ou que sa demande
d'asile a été rejetée dans le pays d'ou
elle est arrivée au Canada.

[3] In a document dated March 14020entitled "Minister's Opinion
Considerations - Al15(2)(a)" the Minister's delegaget out the reasons for
considering the applicant a danger to the publiCanada.

[4] First, the decision-maker stated applicant had a history of criminal
convictions the most recent in 1998 for conspirsecgommit aggravated assault for
which he was sentenced to imprisonment for five th®@and twenty-two days taking
into account one month and ten days time servedoestshtion for eighteen months.
His earlier convictions were for failure to complyith his recognizance and
possession in 1995 of a weapon (machete) for aedang purpose for which he was
convicted in 1996 and received a suspended senti@med $500 and prohibited from
possessing firearms for five years.



[5] The Minister's delegate noted #pplicant had no further charges since
1998 but added: (applicant's record, page 8) "Wikeis true, there is also the issue
of Mr. Thanabalasingham's involvement in the Vetueti (VVT)" noting, however,
that the applicant "denies being a member of thé \&id denies being a leader of
this gang or any other".

[6] The Minister's delegate held:

The facts stated in the Request for Ministerial fim (RMO) and the
Ministerial Opinion Report (MOR), along with all dfie submissions included
in these two reports differ from counsel's versibmhether or not the client is
a member of the VVT and thus a danger to the publaving weighed the
two versions, | place more weight on these two mspdn addition, evidence
supplied at detention reviews and by the TorontiicBa@s convincing that Mr.
Thanabalasingham is a member of the VVT. It is alsalible that he plays a
central role in the VVT. The actions of the VVT afielent as illustrated by
the many pieces of documentary evidence provideth®\CIC The activities
range from credit card fraud to car theft to unlawlise of weapons. Mr.
Thanabalasingham's association with the VVT leadbé opinion that he will
likely be involved in further criminal activity. Wéther he actually commits
the offences or plans and organizes these offetivedink is still there to the
danger the client represents to the Canadian pyéatnphasis mine]

[7] The Minister's delegate therersfto the applicant's claim that since he
left Sri Lanka without a passport, he will be de& and will face a real and
substantial risk of torture and she noted courmelhfe applicant stated that, although
the peace negotiations have moved along well, theas no certainty or even
probability there will be a final agreement. It wiasther noted by the decision-maker
that according to counsel for the applicant, themained a risk of torture or other
forms of cruel, inhumane treatment. The Ministdekegate concluded:

The RMO addresses these issues. Since Mr. Thasaigtlam was

determined to be a Convention refugee in 1991, twpueonditions have

changed considerably. The RMO speaks about stepddiess human rights
taken by the government of Sri Lanka. The docunrgrégidence outlined in

the RMO is contrary to the client's opinion of @ conditions in Sri Lanka.

The documents included in the RMO sustain the béhat there has been
significant enough change in country conditionsntake the determination
that there are substantial grounds to believeth®atisk of torture or cruel and
unusual punishment or treatment upon return to Wanabalasingham has
been significantly reduced

The evidence that | have weighed leads to the asiai that any risk that Mr.
Thanabalasingham might face is outweighed by thmelato the Canadian
public. [emphasis mine]

BACKGROUND

[8] On February 14, 2002, the ampiicwas made the subject of a
deportation order based on a report which allegedvas removable from Canada



because of the criminal conviction of conspiracy commit assault, (the 1998
conviction).

[9] I mention the applicant had bebke subject of a second section 27(1)
report under the formermmigration Act (the "former Act"), alleging he was a
member of a gang,e. an organization engaged in criminal activity. Thikegation
was not proceeded with by the Minister.

[10] On October 18, 2001, he was arkbgieOttawa; a number of individuals
alleged to be members of Toronto area Tamil crihgaags were also arrested at the
same time.

[11] Several detention reviews were haldespect of his detention. He was
initially ordered detained by Member Gratton of themigration Division who, after
the first 30-day detention review, ordered in Mag€l®2, his continued detention on
the grounds he was both a danger to the publiadhght risk.

[12] The same result prevailed in a nembf other detention reviews until

those of Members Tumir and lozzo who, on Novemb&0®2, and March 18, 2003,

respectively, found the applicant not to be a darigethe public on the basis the
testimony of police witnesses was based on "naishjoand demonstrably unreliable
gang sources" and thus insufficiently credible &mgtworthy (Tumir, page 22) and

"[T]he evidence presented to show that [the appticas the leader of the VVT and

that he is still involved in the gang's activitiesd has conspired to commit murder
and has taken part in shootings is not credibkeustworthy" (lozzo, paragraph 47 of

[2003] I.D.D. No. 2).

[13] The reason for these decisions etemtion are relevant because the
wording of section 58 of the neMnmigration Act incorporates "danger to the public”
criteria in the decision whether to detain a persionot.

[14] The Minister challenged the Tummdalozzo decisions. He was not
successful. Justice Gauthier on October 21, 20B38nisised the Minister's judicial
review application from the lozzo decision, 2003 E£25. Justice Gauthier was
sustained on appeal by the Federal Court of ApRE&l4 FCA 4.

[15] Justice Gauthier held it is the Mter who must establish, on a balance of
probability, the applicant is a danger to the publthe Minister wanted the detention
to continue. As noted, the Federal Court of Appemeed with her.

[16] Justice Gauthier also reviewed Meminzzo's assessment of the
evidence on the patently unreasonable standard. 8fested the Minister's
submission it was patently unreasonable to refextiGB's statement [the nickname
given to those statements refers to the decisioth@fSupreme Court iR. v. B.
(K.G.), [1993] 1 S.C.R. 740 (K.G.B.) dealing with heargaydence] and the evidence
of the police officers as not credible or trustvgrt because at previous detention
hearings, members of the Immigration Division altyubeld these KGB statements
were trustworthy and Ms. Gratton found the evideméeOfficer Furlong was
compelling.



[17]

Justice Gauthier ruled:

87 First, the Court notes that in fact Mrz4o was confronted with
contradictory findings with respect to the crediibr trustworthiness of the
KGB statements.

1 88 Second, the three members who reliedhenKGB statements

expressed reservations about their trustworthiaesisonly accepted them as
trustworthy with respect to the allegation that teepondent was a member
and a leader of the VVT because they agreed wehcdmmon thread theory
put forth by the applicant.

1 89 Also, the members who were satisfied tha respondent was the
leader, or at least a member of the VVT, based tbanclusions first and

foremost on the KGB statements using the testinsooii¢he police officers as
evidence confirming their views. [See Note 2 below]

[Note 2: Mr. Murrant said: "Added to this is thestiemony of the police
officers” (at p. 160 of T.R.).]

Ms. Gratton said: "That evidence [the KGB statersenbupled with what |
view as the compelling testimony of officer Furl8rigt p. 592 T.R.).

Ms. Simmie said: "This information [the KGB staterts appears to also be
consistent with the information otherwise obtaitgdhe police as attested to
by officers Gadeshan and Furlong” (at p. 1566 &f.)I.

1 90 With respect to the quality of the tasty of Mr. Furlong, Mrs.
Gratton who heard his evidence said at page 592 T.R

That evidence coupled with whatdwias the compelling testimony
of officer Furlong, whose knowledge of the commuyrand the organization
was extensive has led me to find that it is notilareasonable conclusion that
Mr. Thanabalasingham is entrenched in the VVT omgion. [My
emphasis.]

191 Her actual finding certainly puts her coemt about the compelling
quality of this testimony in its proper context.

M1 92 None of those members stated that gwmiclusion would have
remained the same, had they not considered the Bt@®ments worthy of
their trust.

193 Ms. Gratton did not have before heoalihe evidence presented to
Mr. lozzo for much had been added in the subsegwsmdws. She was told
by officer Gadeshan that the police investigati@s still under way.

194 With that background in mind, Mr. lozaviewed all of the evidence
before him knowing that he was now required to asée Mr.
Thanabalasingham unless he was satisfied by ceedipld trustworthy



evidence that he was a danger to the public. Inrdspect, he did not simply
rely on Mr. Tumir's comments on the KGB statemamntshe police officers'
testimonies, he made his own assessment of theread

THE ISSUES
[18] Counsel for the applicant raised thllowing issues:

(@) whether the delegate erred in law in fliog reasons which were insufficient
to meet the requirement to provide reasons;

(b) whether the delegate erred in law in aereng allegations of criminal
wrongdoing which did not result in convictions reren charges being laid against
Mr. Thanabalasingham;

(c) whether the delegate erred in law in iplgaveight on evidence provided by
his officials over the sworn statements of the mapt and his family members and
friends;

(d) whether the delegate erred in law in rgmpevidence;

(e) whether the delegate erred in law in tating the danger Mr.
Thanabalasingham represents outweighs any riskdyeface in being returned to Sri
Lanka.

A NEW DEVELOPMENT

[19] At the hearing before this Coununsel for the Minister moved to admit
as evidence in this proceeding, the applicantsesy tendered in April/May 2004

before the Immigration Appeal Division ("IAD") onishappeal from the February
2002 deportation order.

[20] Counsel for the Minister states #pplicant has admitted to the IAD he
lied to Member Gratton on his detention review. éAsesult, he states that perjured
evidence was before Justice Gauthier and the He@Gerat of Appeal. It was also

before the Minister's delegate when she rendereddieeision the applicant is a
danger to the Canadian public and consequentlyetidence is before the Court in
this proceeding.

[21] He submits the evidence from theDlAhould be admitted into this
proceeding and further the applicant's applicasibbould be dismissed on the basis of
his conduct alone because to entertain his judiekw application undermines the
authority and integrity of this Court. He furthergaed if this Court decided to
entertain the applicant's application, the new @wi@ must be considered in
determining whether the applicant's arguments laayemerit. He argued the Court
should not rely on any previous statements by th@i@nt that we now know is
perjured and that the new evidence should be cereidn determining whether any
material fact relied on by the applicant shouldgben any weight.



[22] Counsel for the applicant did natagjree with counsel for the Minister
that her client had lied. | reproduce the followiegtract from her supplementary
memorandum of fact and law filed on June 15, 2004:

2. The Minister seeks to rely on Mr.ahhbalasingham's testimony
given at his appeal before the Immigration Appeatidion in which he
admitted that he had not been totally honest inngiwhis testimony at his
detention review before Immigration adjudicator)V@pa Gratton - he had
minimized the circumstances surrounding his 199@viotion for possession
of a weapon on May 7, 1995 and his 1998 convidiortonspiracy to commit
assault in May, 1997. In his testimony at the appeahad been far more
forthcoming about the details of his associationth wersons in the VVT
gang and while maintaining that he had stopped ingnground with other
persons believed to be in a gang, he acknowledgad hte had had some
contacts with some of these people after his 199&iction.

FURTHER CONTEXT

[23] At this point, it is useful to sunamze the submissions which led to the
Minister's delegate's finding the applicant wasager to the public in Canada.

[24] It was on October 31, 2002, the lmgmt was informed by Citizenship
and Immigration Canada ("CIC") it possessed evidesuggesting he was a person in
Canada who is a danger to the public and CIC wdnddseeking the Minister's
opinion to this effect.

[25] He was advised (applicant's reqmade 13):

The Minister will consider whether it can be reasdy concluded that you
are a danger to the public. This will require aseasment of the threat you
pose to the public in Canada and the possibilityisif to you which could be
precipitated by returning you to the country frorhieh you came to Canada,

[26] CIC's letter included a list of theaterial CIC would provide the Minister
for consideration. That material included:

(1) A reference to the 1996 conviction fospession of a dangerous weapon for a
dangerous purpose and the applicant's guilty [@¢@.felt the conviction list did not
capture the "true brutality of the offence". Itaathed the police occurrence report
showing they were aware of the ongoing rivalry lestw two Sri Lankan gangs.
According to the police, the applicant participagdMay 7, 1995, in a gang related
attack against a rival gang member in which he asedchete.

(2) CIC's material mentions the victim of thlay 7, 1995 attack was savagely
attacked two days later. The victim identified tapplicant as his assailant. The
applicant was charged. The victim stated then hemned sure the applicant was there.
The charges against the applicant were droppedvithien was charged with public
mischief.



(3) CIC mentions that in April 1997, the apaht was investigated as part of the
Paper Tiger police investigation that authorizeel ithterception of communications.
The applicant was heard conspiring with the ackedgéd leader of the VVT gang at
the time about providing a 22-caliber firearm tbestgang members and planning an
assault. As a result of the wiretapping, on Ma$®¥7, he was charged along with the
VVT leader and another known VVT enforcer of conapy to commit an indictable
offence of aggravated assault. He was convicted.

[27] CIC's intention to seek a minisaéopinion then discussed the applicant's
potential for rehabilitation. CIC states the apatit has been identified by Toronto
police as a gang member, a purveyor of guns andusmition and a leader of the
VVT, a Sri Lankan gang involved in serious crimimalivity as well as an ongoing
violent turf war with another rival gang in Metramibnto. The gang activity ranged
from car theft, credit card and official documenaud to assault with weapons,
possession and use of unregistered firearm, cogreiggravated assault, attempted
murder and murder.

[28] As proof, CIC referred to policasments and evidence, taped transcripts
of interviews with other gang members who idendifithe applicant as a VVT
member and leader. CIC stated (applicant's reqage 19) "[T]he preponderance of
evidence against him was sufficient to convinceesgvpresiding adjudicators during
his detention reviews that [the applicant] was snd member of the VVT, a planner
of violent, even deadly, armed attacks and a punvey firearms who assumed the
VVT leadership after the arrest of the then ledder Ranjan Rasa] and, therefore
poses an ongoing danger to the public”.

[29] CIC then goes on to describe a dapeerview in February of 2001
between the police and a VVT gang member who redaite applicant was in the
process of buying firearms in the United StatesatTgerson implicated the applicant
in a number of other criminal occurrences from pdimg and disposing firearms to
being in the process of planning an attack on @& gang member on his release from
the Mimico Detention Centre. The attack took plac#&larch 2001. Several gunshots
were fired; the target was hit five times but sued.

[30] CIC's material also refers to Hoitlec #61/97 Investigative Report in
conjunction with police audio and/or videotapedemitews from different dates
which were referred to throughout the detentionews as KGB statements.

[31] Specifically, there is a referertoea December 27, 1997, incident at a
donut shop on Finch Avenue in Toronto where thalrgang to the VVT hung out.
There was one fatality. The KGB statements imp#iddhe applicant as the planner of
the attack and the new leader of the VVT.

[32] CIC's material referred to parts démber Gratton's decision on her
detention review and her finding that, despite thérmation provided, the
inconsistencies, lies and prevarications, she saonamon thread despite the lack of
credibility in the KGB statements - the common limgdthread placing the applicant
clearly in the role of leader or interim leadertloé VVVT. According to CIC, Member
Gratton found this evidence and the compellingrtesty of Officer Furlong led her



to conclude it was not unreasonable to find thdiegmt was entrenched in the VVT
organization. Moreover, she found the applicant crexdible.

[33] CIC's material also referred toastliletention reviews and the findings
that despite the deficiencies in the KGB statemehtye existed substantial evidence
for the assertion the applicant was a member ofMk@ and its current leader
including the finding of Adjudicator Murrant who leved there were reasonable
grounds for him to come to the conclusion the aapli was a danger to the public.

[34] Counsel for the applicant respondedCIC's intention to request the
Minister's danger opinion by letter dated Decemhér 2002, making lengthy
submissions and providing additional documentatf@ounsel for the applicant had
represented the applicant throughout several deteneviews, his admissibility
hearing and represented him before the IAD.

[35] Counsel for the applicant specificpointed out the following.

[36] First, CIC's documentation was sel@. Mr. Tumir's detention review
decision finding the applicant not to be a dangethe public had not been part of
CIC's proposed information to the Minister.

[37] Second, several of the deponentthefKGB statements recanted their
statements and their affidavits had been left out.

[38] Third, there were many documentsiclwhwere either inadmissible,
irrelevant or not properly proven as evidence ewean administrative proceeding
such as the one engaged. The first document sbeaefto was the Homicide Report
concerning a shooting of three persons resultintgermurder of one. She pointed out
the applicant had not been charged with involvenretite incident nor had the police
even questioned him. She stated the report wasdbasefour KGB statements
implicating the applicant in the shooting. She Hsséhe report is deceptive and
misleading as three of those persons made othenwtats either on or off the record
in which their accounts differ from those summatiz€he pointed out the failure to
lay charges was significant because that evidernze mot sufficiently credible or
trustworthy to be given weight in the context oyitey charges and could not be
credible for the purposes of a danger certificatiequest. She added that inherently
incredible and untrustworthy evidence did not beeanedible or trustworthy because
it was being used in a different proceeding. Sheepked that the test for laying of
criminal charges is reasonable grounds and théde#ite evidence in this proceeding
was balance of probabilities and that balance obgipilities is a higher standard than
reasonable grounds.

[39] In her submissions, counsel for dpglicant:

(1) returned to the fact the recantationthefKGB providers had been left out;

(2) commented on Mr. Tumir's decision whictalggsed differently the evidence
than other adjudicators had and suggested no celiahmould be placed on the

electronic surveillance request affidavit of Mart@97 because it was not sworn;
there was no evidence it was ever presented touat @ad there was no evidence a



judge of the Superior Court of Justice ever issare@uthorization to intercept private
communications.

[40] Counsel for the applicant also &ded the risk of the applicant's return
to Sri Lanka.
[41] She commented on the peace of paad mentioned there continued to

be breaches of the cessation of hostilities.

[42] However, she added another poimtceoning public assertions by the
Toronto police and Canadian immigration officidiatt the VVT was working for the
LTTE, was a front for the LTTE or the LTTE itselfic the applicant was a member
and the leader of the VVT. She said this "cleadysphis life at risk in Sir Lanka not
only because the VVT is said to have supported UhEE but it was actively
committing crimes to obtain money for the LTTE".

[43] Finally, counsel for the applicamt, her response to CIC's intention to
request for a ministerial opinion appended a cophey 33-page brief to Member
Tumir.

[44] On January 8, 2003, CIC disclosedthie applicant a copy of the
Ministerial Opinion Report ("MOR") and the Requdset the Minister's Opinion
("RMQO") as well as documentation related to Sri kanThe applicant was advised
that before the documents were presented to théstdinthe applicant could make
final representations, arguments or submit evidence

[45] | need not summarizen extenso, CIC's RMO. Although organized
differently than in the previous disclosure in respof its intention to do so, the RMO
identified key documents such as: information frirta RCMP on the June 8, 1998,
conspiracy conviction; the police report on the @@8sault conviction and its gang
related features; the application by the Torontbcpdor wiretap authorization and
the linkage between the VVT and the LTTE; Mr. Mutta. detention decision; the
comment in Mr. Tumir's decision about the appliamredibility; extracts from
applicant's counsel's submissions dated Decemhe2QD2, including the risk of his
return to Sri Lanka; information on the applicantismigration status and country
condition reports on the risk of return to Sri Lank

[46] The case review officer in the RM@ncludes that since the applicant was
determined to be a Convention refugee and consgléhe changes in the country
conditions with the cease-fire and the peace psotlest is currently taking place,
there is no serious possibility that as a young iTam s still a person who will be
subjected to persecution. There is also a furthetifg there are no substantive
grounds to believe he will face torture and it idikely he will be subject to other
cruel, inhumane and degrading treatment or punishst@uld he be removed to Sri
Lanka.

[47] The reviewing officer's commentstie RMO simply state this at page
270 of the applicant's record:



As indicated by the IRB member R. Murrant in hisetion review conclusion, [the
applicant] represents a present and future darméng public in Canada. Further,
although he was released from detention on Novemp2002, it is evident from the
member's comments that concerns still remain veispect to credibility.

[48] The case reviewing officer concladey stating he has reviewed the
notification letter plus all attachments to thatde the Ministerial Opinion Report

("MOR") prepared by the CIC as well as the submissiforwarded by the client or

counsel.

[49] The MOR is dated November 25, 2008der Part B entitled "Criminality
and Danger Information”, the 1998 and 1996 conmndiare listed.

[50] In terms of the danger rationaleends:

Mr. Thanabalasingham was identified through polgeetaps, evidence and
other gang members statements as the leader ¥Vh€., a Sri Lankan gang
involved in serious criminal activity as well as angoing turf war with
another rival gang in the Metropolitan Toronto a®ang activity ranges from
car theft, credit card and official document fratedassault with weapons,
possession of unregistered firearms, coercion,dpgmg, aggravated assault,
attempt murder and murder. Mr. Thanabalasinghaheislleged provider and
disposer of firearms as well as the planner of icranactivity and armed
attacks that have led to at least one murder afimocent bystander as well as
the shooting of two others who survived their wasin8ufficient compelling
evidence was provided that Members presiding at Manabalasingham's
detention reviews and inquiry (admissibility hegpinvere of the opinion that
he was and is a member and leader of the V.V.T aasehger to the public.

[51] Counsel for the applicant respondedhe MOR by way of a written
submission dated January 29, 2003, which madeotluaving points.

[52] First, on the 1996 and 1998 conuwit$, counsel said while they were
serious ones, they were dated and mentioned thkcampwas not detained by
immigration officials until October 2001.

[53] Second, as to the gangs, the RM@s®n an application from the Metro

Toronto Police Services for an intercept authomratShe assumed the purported
affidavit was the one which was not sworn, nor datand said the application should
be given no weight at all. She notes the paragrefanring to the VVT leaves out the

statement that Mr. Rasa is the leader of the VViciwleontradicts the position taken

by immigration officials that the applicant is tleader of the VVT. It noted that on

the applicant's sentencing for the 1998 convictiba,Court only characterized him as
an associate and not a member. She points outThé& lis not listed as a terrorist

organization in Canada.

[54] Third, as to the reliance placedtba factual finding by Mr. Murrant,
those statements appear to differ from materiatigenl for the wiretap authorization,
the Minister chose not to proceed on the allegat@applicant was a member of a
gang although a section 27 report had been prepared



[55] Fourth, she stated CIC's contininsilstence the applicant is the leader of
the VVT and the VVT are a bunch of trained LTTEr¢eists acting as the LTTE in
Canada and committing crimes is not true and onlg phe applicant at increased
risks if removed from Canada and returned to Coluraihd into the hands of the Sri
Lankan authorities.

[56] Fifth, she took issue with the charof circumstance in Sri Lanka through
the visa process.

[57] Sixth, as to the danger rationalee once again pointed out that other
gang members' statements that the applicant ie#uer of the VVT, is contained in
statements of alleged co-conspirators and poliostables who relied on the alleged
co-conspirators. She pointed out once again sontbeoh retracted their statements
and it appears from the statements they were madbet police by persons who
wanted to implicate the applicant.

[58] Finally, she asserted she did maivik on what evidence CIC relied on for
the assertion the applicant is the supplier angodier of firearms.

ANALYSIS

(@) The standard of review

[59] The decision of the Supreme CourtCanada inSuresh v. Canada
(Minister of Citizenship and Immigration), [2002] 1 S.C.R. 3, is determinative. In that
case, the Court was dealing with a Minister's degia refugee constituted a danger
to the security of Canada. | see no distinctiorwben the nature of that kind of
decision and the one at hand where the Ministe&cssobn is in respect of whether a
refugee constitutes a danger to the public in Can@ile Court's answer is found at
paragraph 29 of its decision:

129 The first question is what standard &hbe adopted with respect to
the Minister's decision that a refugee constitietanger to the security of
Canada. We agree with Robertson J.A. that thew@wiecourt should adopt a
deferential approach to this question and should asale the Minister's

discretionary decision if it is patently unreasdeaim the sense that it was
made arbitrarily or in bad faith, it cannot be sonted on the evidence, or the
Minister failed to consider the appropriate factofhe court should not

reweigh the factors or interfere [page24] merelgaose it would have come
to a different conclusiarjemphasis mine]

[60] The Court went on to decide a selcqQuestion concerning the standard of
review of the Minister's decision on whether thiugee faced a substantial risk of
torture upon deportation. The Supreme Court heldtiadr there is a substantial risk
of torture if Suresh is deported is a thresholdstjoa which, in large part, is a fact
driven inquiry which requires consideration of th@man rights records of the home
state, the personal risk faced by the claimant,assyrances the claimant will not be
tortured and their worth, and, in that respect,abiity of the home state to control its
own security forces and more. The Court said thestiold finding of whether Suresh
faced a substantial risk of torture is an aspedheflarger danger opinion attracting



deference from the reviewing court. It was of ti@wthe Court may not re-weigh the
factors considered by the Minister but may inteevérnthe decision is not supported
by the evidence or fails to consider the approerattors.

(b) Conclusions

(1) Risk analysis

[61] InSuresh, supra, the Supreme Court of Canada had to decide whether
deportation to face torture was contrary to seciloof the Charter and contrary to
international law precepts.

[62] The Court concluded at paragraphtbB8t "Canadian jurisprudence does
not suggest Canada may never deport a personddrizatment elsewhere that would
be unconstitutional if imposed by Canada directtyy Canadian soil [...] the
appropriate approach is essentially one of balgicbut "[T]his said, Canadian
jurisprudence suggests that this balance will igw@me down against expelling a
person to face torture elsewhere".

[63] The Court then considered what thiernational perspective taught
Canada. At paragraph 75, the Court concluded "d#teebbview is that international
law rejects deportation to torture, even whereomat security interests are at stake.
This is the norm which best informs the contenttted principles of fundamental
justice under s. 7 of the Charter".

[64] At paragraphs 77 and 78, the Sugr&ourt of Canada reiterated that
again the balance struck by the Minister must confado the principles of
fundamental justice and it followed that insofartlasImmigration Act "leaves open
the possibility of deportation to torture, the Mitdr should generally decline to
deport refugees where on the evidence there ibstamtial risk of torture”.

[65] At paragraph 78, the Court said /o not exclude the possibility that
in exceptional circumstances, deportation to facite might be justified, either as a
consequence of the balancing process mandated bwpfsthe Charter or under s. 1.
This is an issue which is to be decided on a cgseabe basis". The Court added
"[W]e may predict that it will rarely be struck favour of expulsion where there is a
serious risk of torture”.

[66] In this context, | have come to ttenclusion there is a fatal flaw in the
risk analysis made by the Minister's delegate. @dwclusion | reach is identical to
that reached by my colleague, Justice MacTavish;Thaoraisingam v. Canada
(Minister of Citizenship and Immigration), 2004 FC 607.

[67] The defect in the risk analysisatek to the fact the Minister's delegate did
not consider the specific circumstances of theiegpl's own situation and to his

particular risk arising from the fact he was allédge be the leader of a Tamil gang in
Toronto, which gang is said to provide supporthe LTTE and that this has been
communicated to the Sri Lankan authorities as @altres media coverage.



[68] This circumstance was the preciseumstance which Justice MacTavish
faced inThuraisingam, supra. This is what she concluded at paragraphs 49 araf 5
her decision:

1 49 Mr. Thuraisingam asserts that he woelgecifically targeted by Sri
Lankan authorities because of his alleged gangyites in Canada. He has
produced media reports from Sri Lanka which speally identify Mr.
Thuraisingam as the leader of a VVT gang. Thesertgmlso state that the
RCMP have connected senior VVT members in Canatative LTTE in Sri
Lanka. In my view, this raises a prima facie rigkvtr. Thuraisingam from the
Sri Lankan authorities.

1 50 In assessing the risk to Mr. Thuraismgahe were returned to Sri
Lanka, the Minister's Delegate examined the gerstahtion facing returning
Tamil refugees, finding that the situation was munproved, and that work
was being done to smooth the way for returning deps. No consideration
was given to the specific circumstances of Mr. Hmiingam's own situation,
or to the particular risk that he might face froml%nkan authorities.

[69] The Minister's counsel asks me tind into the evidence in this
proceeding the applicant's lies to the IAD abostdutivities in Canada and, once that
evidence is admitted, to reject his judicial revigpplication because of that conduct.

[70] | am prepared to bring into evideracsummary of what he told the IAD. |
attach as Appendix "A" to these reasons, a sumoiaitye relevant admissions to the
IAD and how they differed from his testimony on elgion review. | do so on the
basis that the admission of such evidence is innfegest of justice (see paragraph 4
of Justice Sharlow's decision Humanist Association of Toronto v. Canada, 2002
FCA 322).

[71] However, | am not prepared to rejeis judicial review application just

because he lied. He may have establishpdraa facie risk of torture because of the
publicity related to his leadership in the VVT inrdnto. If anything, his admissions
may go some length to strengthen the Minister'® d¢asrespect of his danger to
Canada but | make no determination on this poin&,rmatter before me being in the
nature of judicial review.

[72] Given the drastic consequences lwhigght befall the applicant should he
be forcibly removed to Sri Lanka and given the hjdof the Supreme Court of

Canada that generally deportation to face tortsineot in accordance with Canadian
law, and balancing those two factors with the facfchis recent admission, leads me
to conclude | cannot subscribe to the Ministerguest to simply shut down the

applicant's judicial review application.

[73] Although strictly not necessary do so, | now explain why | have
concluded the Minister's delegate's reasons wea@enuate in respect of the finding
the applicant was a danger to the public in Canada.

[74] The_Minister's delegate derived faetual foundationto the critical
finding the applicant is a member of the VVT andisha danger to the public in




Canada by holding the facts (without specifying ehhfacts) stated in the RMO and
in the MOR "differ from counsel's version of whatloe not the client is a member of
the VVT...". She then states her conclusion, withmare, "[H]aving weighed the two
versions, | place more weight on these two repoiitsé delegate does not tell us why
this evidence is convincing.

[75] The Minister's delegate then adudshout any explanation, the evidence
supplied at the detention reviews (without statmigich ones) and by the Toronto
police is convincing the applicant is a memberhaf YVT. The delegate does not tell
us why this evidence is convincing in contrastttoeo evidence.

[76] As part of the material before WMamister's delegate is the Tumir decision
which found the applicant not to be a danger tophblic because of the lack of
credible and trustworthy evidence before him. TheniF decision is opposite that of
other adjudicators. The Minister's delegate doesamalyse the infirmities in the
evidence which Immigration Division adjudicatorkacwledged as problems. The
Minister's delegate does not refer to any pointsubiht forward by applicant's
counsel.

[77] In my view, the Minister's delegateeasons fall short of the required
standard particularly in the context of the questio be decided by the Minister's
delegate and the consequences of such finding.idw wf the conflicting and

contradictory evidence the decision maker had digation to short out the evidence
through appropriate analysis so that the basiseofdecision could be understood.
This is particularly so because the evidence musivson a balance of probabilities,
the applicant is a danger to the public in Can#tdappears some adjudicators in the
detention review may have applied a different lostandard of "reason to believe".

[78] This is why the Supreme Court oh@da inSuresh, supra, imposed upon
the Minister the obligation to provide written reas for decision. This is what the
Supreme Court of Canada said at paragraph 136resh, supra:

1 126 The Minister must provide written re@sdor her decision. These
reasons must articulate and rationally sustainndirfig that there are no
substantial grounds to believe that the individwab is the subject of a s.
53(1)(b) declaration will be subjected [page67}ddure, execution or other
cruel or unusual treatment, so long as the persateruconsideration has
raised those arguments. The reasons must alsalarticwhy, subject to
privilege or valid legal reasons for not disclosidgtailed information, the
Minister believes the individual to be a dangetthie security of Canada as
required by the Act. In addition, the reasons malsb emanate from the
person making the decision, in this case the Manjsather than take the form
of advice or suggestion, such as the memorandunMrof Gautier. Mr.
Gautier's report, explaining to the Minister thesiion of Citizenship and
Immigration Canada, is more like a prosecutor'®fbtihan a statement of
reasons for a decision.

[79] Inadequate reasons does not mezne thras no evidence in the record to
support the delegate's ultimate view; it means tihate were conflicting evidentiary



submissions, conflicting evidentiary findings intel@ion reviews and deficiencies in
the evidence that required analysis and explanattooh were absent.

[80] The circumstances in which couriff find reasons inadequate are well
known and | need cite only a few of them.

[81] This is the way Justice Hugessbanta member of the Federal Court of
Appeal, expressed himself iMehterian v. Canada (Minister of Employment and
Immigration), [1992] F.C.A. No. 545:

Subsection 69.1(11) of the Immigration Act$RC. 1985, c. 1-2.] requires
that the Refugee Division "give written reasons” &ny decision against the
claimant. If this obligation is to be met, the reas must be sufficiently clear,
precise and intelligible that the claimant may knetwy his claim has failed
and decide whether to seek leave to appeal, wleaessary.

We are all of the opinion that the reasonegiby the Refugee Division in
this case do not meet these criteria. Statingtligatlaimant "did not prove the
existence of the reasonable fear of persecutioithowt saying any more, may
mean that the panel did not believe the claimanthat it believed him but
that the reasons for the alleged persecution déafiavithin the reasons listed
in the Act, or that the reasonable fear which exish the past is no longer
reasonable because of changed circumstances rotimry of origin. There
are several other possibilities, inter alia tha Befugee Division interpreted
the Act itself badly.

[82] | cite Justice Layden-Stevensom'sision inLiang v. Canada (Minister of
Citizenship and Immigration), 2003 CF 1501 at paragraph 42:

1 42 It is important not to lose sight of fxrpose of reasons. In Li v.
Canada (Minister of Employment and Immigration)995%] F.C.J. No. 413
(T.D.), Mr. Justice Teitelbaum, citing Syed v. Cdaa (Minister of
Employment and Immigration) (1994), 83 F.T.R. 283)), stated:

The function of written reasons is to allow an indual adversely affected by
an administrative tribunal's decision to know thelerlying rationale for the

decision. To that end, the reasons must be pragequate and intelligible and
must give consideration to the substantial poirftargument raised by the
parties ... The Refugee Division is obligated,hat very least, to comment on
the evidence adduced by the applicant at the hgatinthat evidence is

accepted or rejected, the applicant should be adw$§the reasons why.

At the same time, the reasons are not to be reamsaopically and held to a
standard of perfection. They must be read as aevhHdedina v. Canada
(Minister of Employment and Immigration) (1990),00LR.R. 385 (F.C.A));

Ahmed v. Canada (Minister of Employment and Imntigrg (1993), 156

N.R. 221 (F.C.A).



[83] | add as another reference Jushtatineau's decision irCanada
(Minister of Citizenship and Immigration) v. Koriagin, 2003 FC 1210 at paragraphs 5
and 6:

15 To fulfil the obligation under paragrap9.1(11)(b) of the Act, the
reasons must be sufficiently clear, precise aralligible to allow the Minister

or the person making the claim to understand tlmurgis on which the
decision is based and, where applicable shouldd#wogsion be appealed, to
allow the Court to satisfy itself that the RefugBevision exercised its

jurisdiction in accordance with the Act.. See inddin: Mehterian v. Canada
(Minister of Employment and Immigration), [1992]G=J. No. 545 (F.C.A.)

(QL); Minister of Citizenship and Immigration v. Rman, [2001] F.C.J. No.

718 (F.C.T.D.) (QL); Zannat v. Minister of Citizdng and Immigration

(2000), 188 F.T.R. 148; Zoga v. Minister of Citizbip and Immigration,

[1999] F.C.J. No. 1253 (F.C.T.D.) (QL); Khan v. Nster of Citizenship and

Immigration, [1998] F.C.J. No. 1187 (F.C.T.D.) (QL)

16 A determination that there is a reasanédsr of persecution based on
one of the grounds listed in the Convention ragsgsestion of mixed fact and
law. In Chan v. Canada (Minister of Employment dmigration), [1995]
187 N.R. 321, the Supreme Court of Canada reaftirthat a refugee claimant
has the burden of proof in establishing a well-beoh fear of persecution.
Clearly, this determination calls for a careful lges of the claimant's
testimony and of the documentary evidence concgrthie conditions in the
country. When written reasons are required, itossufficient to state that the
determination in the affirmative is based on thedemce without further
explanation.

[84] I conclude by reference to Justianie's decision irR. v. Sheppard,
2002 SCC 26, at paragraph 46 and in doing so, legmie the penal context is not
the same as the immigration context but, in my vyiatvthe level of principles, the
underlying rationale for providing written reasosspt:

1 46 These cases make it clear, | think, ttretduty to give reasons, where
it exists, arises out of the [page893] circumstarafea particular case. Where
it is plain from the record why an accused has lweewicted or acquitted, and
the absence or inadequacy of reasons providesgndisant impediment to
the exercise of the right of appeal, the appeattowmill not on that account
intervene. On the other hand, where the path taketie trial judge through
confused or conflicting evidence is not at all appg or there are difficult
issues of law that need to be confronted but wtitlod trial judge has
circumnavigated without explanation, or where (aseehthere are conflicting
theories for why the trial judge might have decidedhe or she did, at least
some of which would clearly constitute reversibleoge the appeal court may
in some cases consider itself unable to give effedhe statutory right of
appeal. In such a case, one or other of the parn#gsquestion the correctness
of the result, but will wrongly have been depriveg the absence or
inadequacy of reasons of the opportunity to hawetttal verdict properly
scrutinized on appeal. In such a case, even ifeberd discloses evidence that
on one view could support a reasonable verdictd#fieiencies in the reasons



may amount to an error of law and justify appeliatervention. It will be for
the appeal court to determine whether, in a pddiccase, the deficiency in
the reasons precludes it from properly carryingisuappellate function.

[85] Counsel for the applicant raiseguanber of other issues which, given my
findings, | need not resolve.

[86] For all of these reasons, this quali review application is allowed, the
Minister's delegate's decision of March 14, 20836t aside, and the matter referred
back to the Minister for redetermination by a difiet delegate. | grant each party five
working days from the date of this order to propose or more questions of general
importance for certification. Each party will haeefurther five working days to
comment on any question proposed from the opppaitiy.

"Francois Lemieux"

JUDGE

OTTAWA, ONTARIO

FEBRUARY 3, 2005



APPENDIX " A"

[Paragraph 9 of the respondent's supplementary magrdom]

a) The Applicant said that he lied tember Gratton because he had heard
she was biassed; because he wanted to minimizevolvement with gang members
and guns; and because he wanted to be releasedi&temtion. He said that he knew
that it was not good to lie under oath, and that e was going to be upfront and
honest, and just tell what happened. (April 6,15t35-36, 98; April 13, at 188-192)

b) The Applicant agreed that he did emtrect his misrepresentations at later
detention reviews because he still hoped to gebbdetention on perjured testimony.
(April 13, at 190)

C) The Applicant continued to deny memnship and leadership in the VVT.
He said that he was not a gang member because dideyot tell him secret
information that was between the members, sucbesimus criminal matters. As well,
Rasa and Fabian never worked, and Suresh Kanagatdi(iSuresh" or "Koli") rarely
worked. Most of their time was spent on gang atitisj and they made money that
way. The Applicant stated that he associated widmt part-time and was enjoying
hanging around with them. (April 13, at 144, 14361April 14, at 23-24)

d) The Applicant lied about the MaylB95 machete attack on Sabesan Rajah
and his subsequent conviction. His previous testyneas that, upon arriving at the
restaurant to pick up a friend, he saw a fight samaply drove away without getting
out of his car. He had said that his convictiondossession of a weapon was because
he told the police that he had an army knife intthek of his car. (Tribunal Record,
at 502-507, 555)

At the IAD, he testified that he had bought a méeleeyear earlier at a flea market.

He bought and kept it in the trunk of his car footpction, as he and his friends

usually got into trouble at bars (bar fights). Hedsthat he was prepared to use the
machete, but he could not remember if had eveegutlout at a club, as that was a
long time ago.

On May 7, 1995, his friend asked him to pick himatifa restaurant. When he arrived,
there was an argument going on between his friegrdap of friends and another
group, altogether between 10-15 Tamils. He walkedouhis friend and was told that
there were problems between the two groups andthieat was going to be a fight.
He told his friend that he had a machete in his @ad he was asked to get it. Other
people had baseball bats and sticks. He retriekednmachete from his car. Two
people from the opposing group were coming towdnidsfriend, and the Applicant
used the machete to protect himself and his fridiimg Applicant stated that he cut
Sabesan Rajah on the hand with the machete. Theepcdme, and he threw the
machete in a bush. Two or three days later, theggohme to his house, and because
he wanted to be upfront with them, he told them treahad a machete. He said that
the fight was not a gang fight; rather, it was jasitght between two groups of people
who had been drinking. (April 6, at 22-27, 191; ApB, at 74-81, 87-95, 99-103)



He said he knew three guys from the other side,obiméhom he hit with his machete
(Sebesan Rajah), and that later they became merobéne AKK. (April 6, at 49;
April 13, at 93; April 14, at 89-91)

e) He lied about his 1998 conviction donspiracy to commit assault. Before
Member Gratton, he said that he had asked Ras&réatén a former Ottawa

roommate of his who was in Toronto spreading rummalout him. (Tribunal Record,

at 495-499)

At the IAD, the Applicant said that the above-notecident occurred, but that it was
a different incident. He admitted that his conwntiwas the result of him requesting
Rasa's permission to give a gun to members of th&l€& Boys who were having

trouble with AKK gang members.

He said that he had returned from Ottawa for sumwaeation. Members of the
Guilder Boys (including Bobby) were having problewith AKK gang members, and
the former knew that he knew Rasa, the leader @ MWT. They asked him if he
could get a gun for them. Subsequently, he sougistR permission to give a 22 -
calibre handgun to the Guilder Boys. He did nohkhof any alternative courses of
action, as it would have appeared that he wasdafeaid he wanted to demonstrate
that he was an influential and prominent personséld that he would not have been
in breach of his probation order restricting hiranfr carrying firearms because he did
not intend to carry the gun himself and would haad someone else carry it. He said
that, in the end, the gun was not given to the dauiBoys. He said that he was not
involved in defending the Guilder Boys and was s$ymgwing them a favour. He said
that, at the time, he was willing to see the petban the Guilder Boys were having a
conflict with seriously injured or killed. He saibdat Rasa had control over guns and
wasn't willing to hand them out to just anybody (B, at 34-37, 205; April 13, at
153-154, 166-174, 179-184, 217-225; April 14, &, %7, 113-114; May 11, at 33-34)

f) The Applicant lied about his knowtglof the gangs and his relationship
with gang members. In his earlier testimony, theligant maintained that he had
very limited knowledge of the gangs, and that nafsthat knowledge was gained
from the media. (Tribunal Record, at 488-489, 818/, 515, 523, 544)

At the IAD, the Applicant admitted that he knewr,féar more about the gangs and
gang structure." He knew first hand that Rasa, Syrend Fabian were gang members
and leaders of the VVT. The first two were closerfds, but the latter was not his
friend. He started to hang out with Rasa, who weting into trouble, shortly before
he, the Applicant, went to Ottawa in September 1#8twanted to associate himself
with Rasa because his thinking was stupid, he wiahite name in the community, he
did not listen to his family, and he thought it M@ibe cool to be a tough guy. He said
that people in the community identified Rasa adehder of the VVT and were afraid
of him, which was one of the reasons he wantedetoclpse to him. The Applicant
testified that Rasa had admitted that he was thdeleof the VVT and that Rasa
counted him as a good friend. The Applicant saat tie used to think that fighting
was fun and that eventually he too came to be desrehe community. (April 6, at
40, 49-50, 53, 55, 57-58, 60-62, 81, 133, 137; IAprat 196; April 13, at 27-32, 175,
200; April 14, at 4-5, 8-22, 34-38, 50-54, 57-6084109, 128, 167-170; May 11, at
30-34, 93-96)



In answer to why he wanted to associate with vicéein order to become a prominent
person, he answered as follows:

"At that time, I'm thinking that's the only way lb@come prominent in short time but |
didn't think about this as in a bad way, killindhet people but now | realize after |
have my convictions charges that there are so maryg you can bring up yourself in
the community, show you that your attendance and yark for the community in
the (inaudible)."¢ic) (May 11, at 124)

He said that some members of the VVT were involwedfraud, car thefts,
counterfeiting, and fraudulent passports. He adséo that he knew that the gangs were
involved in violent activities. He said that he toeabout all of this from gang
members, gossip, and the media. He said that tigsgavould discuss violent
activities where people were not killed (e.g. stabb and shootings) some time after
the occurrences, but they would not discuss k#lingecause of ongoing police
investigations. (April 7, at 8-9, 30-33; April 18t 34-42, 74, 124, 133, 143-144, 242-
243; April 14, at 59, 67-69)

He said that he realized that his thinking was wrafter being charged for
conspiracy to commit assault in 1997. He realited he was hurting people, directly
and indirectly, including his family. He said thidite gangs were giving the Tamil
community a bad name and that he wanted to becogo®d citizen. He said that he
wanted to build a good future and go to the Unitates to establish his life there.
(April 6, at 99; April 7, at 213-214; April 13, 463; April 14, at 55)

Q) The Applicant lied about the lashéi he had contact with gang members.
His previous testimony was that after his 1997 gédior conspiracy, he stopped
associating with gang members and that he did @et hany "connection with
anybody." (Tribunal Record, at 515-516)

At the IAD, he said that he saw Rasa 2-3 times betwl999 and 2001. He said that
he last saw Rasa at Millbrook Detention Centrerialmut August 2001. He said that

Rasa did not have family and that he had heard lbatvas having problems. He

visited Rasa in the detention centre and gave kimteen money. He said that he had
given Rasa canteen money on one or two occasiapsl 6, at 108-112)

He said that he had also visited three other VVimers in prison in the period after
his 1997 charge for conspiracy to commit assauie @ember he visited two or three
times in late 2000/early 2001. when the memberfagisig charges for possession of
two guns. The Applicant said, however, that he naliscussed the guns with the
gang member. In the year 2000, he visited Surebb,was facing attempted murder
charges for running over a high-ranking membehefAKK with his car. On March
20, 2001, the Applicant attended one of SureshigtCm®arings in relation to the said
charge. (April 6, at 114-119; April 7, at 102-1@fril 13, at 66-68)

Suresh, who was a good friend of his, attendedchitural wedding in September
2001, as did Mr. Ariyaratam (a.k.a. "Reuben”), Nhuraisingam (a.k.a. "Seelapu”,
leader of the Seelapu gang, Sgmraisngamv. M.C.I., 2004 FC 607), and another
known gang member. (April 6, at 117; May 11, at1Bj-



h) Before Member Gratton, the Applicaaid that he had never seen or been
with any gang members with guns. (Tribunal Recatd01-502)

At the IAD, the Applicant admitted that that wasli@ and that on one or two
occasions he had been in the presence of "alleg®¥d" gang members who had
possession of guns. (April 7, at 36-37; April 1898; April 14, at 110)

1) The Applicant also testified tHas wife, sister and mother knew before
they testified at his 7-day detention review thathtad associated with gang members
and had been convicted in 1998 for agreeing toaggtin for other gang members.
(April 13, at 164-165; April 14, at 50-53, 197-198jay 11, at 9-16) This is
inconsistent with their oral testimony providedhed 7-day detention review before
Member Gratton. (Tribunal Record, at 423-484)
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