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A. Introduction

1. Following the adoption of the report in the Committee for Legal Affairs
and Human Rights on 25 November 2004, a number of events have prompted me
to present the following additional information to the Assembly.

B. Reply of the Federal Tax Service[1]
i. Comparative Tax Burdens on Yukos and its competitors

2. On 5 January 2005, the Rapporteur received a reply to the questions |
had asked the head of the Federal Tax Service, Mr Serdyukov, following my visit
to Moscow in September. [2]

3. As regards the requested official figures on the comparative tax burden
for oil producing companies, the reply was evasive[3].

4. The question on Yukos’ tax burden before and after the reassessments
was not answered because of the confidentiality of such information; | was
encouraged to obtain the information from the taxpayer itself, i.e. from Yukos.

5. I had already received this information from Yukos’ CEO Steven Theede
and the CFO, Bruce Misamore, during my visit to Moscow in September[4]. My
question to the Federal Tax Service was intended to cross-check the information
provided by Yukos, in line with my quest for utmost fairness and objectivity. |
take it that if the information provided by Yukos, which | published in the
Explanatory Memorandum with the proviso that confirmation by the Federal Tax
Service was still outstanding, were false, Mr Serdyukov would have said so in his

reply.

6. I must therefore assume that the total tax burden for Yukos, including
the retroactive reassessments, is indeed about triple that of its Russian



competitors and that the total tax burden for 2002 exceeds Yukos’ turnover for
that year.

ii. Temporary reprieve for taxpayers threatened by financial
difficulties

7. The reply to my question regarding the legal possibility of temporary
reprieve for taxpayers threatened by financial difficulties following tax
reassessments is clear: the law does not allow for any such reprieve if procedures
for criminal tax evasion have been instituted.

8. While the answer is quite clear, the categorical exclusion of any payment
facilities to avoid bancruptcy for the sole reason of the opening of criminal
proceedings raises legal issues concerning the principles of proportionality and
the presumption of innocence (Article 6 paragraph of the 2 ECHR).

iii. Treatment of other Russian oil companies having used the same
tax minimisation schemes

9. In reply to my question whether other Russian oil companies, and if so
which ones, had been subjected to similar reassessments and their executives
criminally prosecuted, given that we had been told that other oil and resource
companies had used the same tax minimisation schemes, | was given detailed
legal explanations, underpinned by copies of judgments of different Russian and
CIS courts, according to which agreements between local and regional authorities
granting individual taxpayers privileges with regard to federal taxes are legally
invalid.

10. The question of the legality, in tax law, of the tax minimisation schemes
used by Yukos, as well as many other resource extraction companies between
2000 and 2002, was neither the subject of my question, nor even of my report.
The reply mentions some other companies[5] whose agreements with local
authorities have been declared unlawful. But the core of my question — whether
Yukos’ competitors and their leading executives have been subjected to the same
excessive enforcement measures and even criminal prosecutions, has not been
addressed.

11. I must therefore conclude that Yukos and its leading executives have
indeed been “arbitrarily singled out by the authorities”, as it is said in paragraph
9 of the draft resolution.

C. New developments and further information relating to “the
circumstances surrounding the arrest and prosecution of leading Yukos
executives”

i. Sale of Yugansneftegaz

12. What was still not certain at the time the Committee on Legal Affairs and
Human Rights adopted the report — i.e. that Yukos’ principal asset, its oil-
producing subsidiary Yugansneftegaz, would be sold off below market value to
players closely linked to the Kremlin[6], has meanwhile turned into actual fact:
on 19 December 2004, “Baikal Finance Group”, registered under an address in
Twer in central Russia, which houses a fast-food joint (“Café London”), a mobile
phone shop and the liquor store “Dionis”, successfully bought Yugansneftegaz for
€ 7 bn, i.e. less than half of the “fair value” estimated inter alia by Dresdner



Kleinwort Wasserstein at an auction in which other potential bidders, including
from abroad, were discreetly “discouraged” from participating.[7] Reportedly, the
detour via Baikal Finance Group and Rosneft[8], the State-owned oil company to
whom the original buyers are said to have transferred Yugansneftegaz, had
become necessary after Gazprom and international banks supporting Gazprom’s
expected bid had been discouraged from acting overtly as buyers by an injunction
pronounced by a Texan court a few days before the auction pronounced at the
request of Yukos. At the end of the day, Yugansneftegaz has been effectively re-
nationalised.

13. The auction and the proceedings leading up to it have been widely
criticised internationally, for example by the spokesperson of the US State
Department, who highlighted the lack of transparency and independence of the
courts leading to a loss of confidence of foreign investors[9], and by the Finnish
Minister for Foreign Affairs, Erkki Tuomioja, who said that the re-nationalisation of
Yukos was not the right way to promote foreign investment in Russia[10] M.
Kremlin economic advisor lllarionov and Economic Affairs Minister German Gref
also criticised the handling of the Yukos affair and the sell-off Yuganskneftegaz,
recalling that the State had proved to be an “inefficient” owner of key industrial
assets. Mr lllarionov was reportedly recently demoted and lost his function as the
Russian “sherpa” for the G8 economic summit process.[12]

ii. European Court of Human Rights asking for explanations from the
Russian authorities

14. On 14 December 2004, the Court, which had granted the Yukos case
priority in July 2004, asked the Russian authorities for explanation on six
substantive points arising from the company’s April 2004 application. The
questions concern, inter alia, the fairness of the hearings before the competent
Russian courts, and issues related to the deprivation of property (Article 1 of
Protocol 1 ECHR), and to the principle of nullum crimen, nulla poena sine lege
(Article 7 of the ECHR).

iii. New developments in the court proceedings — allegations of
increased pressures on lawyers and witnesses

15. On 12 January 2005, Mr Khodorkovsky — who has rarely taken the floor
in the courtroom until now — made a statement bitterly accusing the State organs
of having destroyed the very riches that they say they want him to return. Citing
numerous procedural violations by the prosecution tolerated by the court, he said
that he lost all faith in the authorities’ objectivity. In the interest of the country,
society and the prosecution and courts themselves, he called for a truly
independent judiciary. Prosecutor Shokhin replied via Interfax that Mr
Khodorkovsky, in order to avoid punishment, just tried to blacken those who
perform their duty.

16. On 14 January 2005, it was announced that new criminal charges for
money laundering (article 174 part 1 of the Russian Criminal Code, i.e.
legalisation of proceeds of crime) would be brought against Mr Khodorkovsky and
Mr Lebedev.[13]

17. On 18 January 2005, Mr Robert Amsterdam, international legal counsel
for Mr Khodorkovsky and Mr Lebedev, sent me a written statement with fresh
allegations of increased pressures on lawyers working on the Yukos case and
witnesses of the defense[14].



APPENDIX 1
Letter from Mrs S. Leutheusser-Schnarrenberger, Rapporteur

to K.l. Kosachev, Chairman of the State Duma Committee on
international affairs and leader of the Russian Federation Federal
Assembly delegation to the Parliamentary Assembly of the Council of
Europe

Dear Mr Kosachev,

Please let me thank you, first of all, for organising the official appointments
during my second visit to Moscow last week, in particular that with the Head of
the Federal Tax Service, Mr Anatoly Serdyukov.

As during my first visit, | was able to ask my questions and | obtained useful
answers.

In my meeting with Mr Serdyukov, some questions remained open, as Mr
Serdyukov needed some time to consult with his experts. We therefore agreed
that | would transmit these questions also in writing, through your good offices.

I would therefore be grateful if you could transmit the appended list of questions
to Mr Serdyukov, and informm me of his answers as soon as possible. As it is my
intention to finalise my draft report in good time before the Committee meeting in
mid-November, in order to give all delegations enough time to study it and
prepare for the discussion in Committee, | would be grateful if | could have the
answers by Friday 22 October 2004.

Yours sincerely

Sabine Leutheusser-Schnarrenberger

Questions for the Head of the Federal Tax Service, Mr Anatoly Serdyukov

1. What is the total tax burden (profit taxes and extraction duties) per
barrel of crude oil sold by Yukos (in the years 2000, 2001, 2003, before and after
the reassessments)? Please provide comparative figures for other major Russian
oil producers, and, if possible, for oil producers operating in other European
countries.

2. What are the criteria and conditions (regulations and practice) under
which payment of reassessed taxes is habitually deferred or re-scheduled in the
presence of possible financial difficulties of the debtor?

3. In view of the recent Accounts Chamber report, which according to press
reports concluded that several major Russian oil companies used similar “tax
minimisation schemes” during the period in question, could you provide me with
the names of any oil companies other than Yukos against which the Federal Tax
Service has taken similar action up to forced execution of claims?

APPENDIX 11
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dea Drolis de 'Homme
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Arrivée

Muoscow, December 3, 2004

Dear Mrs, Leutheusser-Schnarrenberger,

Please, find enclosed the copy of the letter and additional materials we received as an answer to your
.:Elequn.s from thf: Federal Tax Service of the Russian Federatiop, Unfortunately, we received it after
the sitting of the Committee on Legal Affairs and Human Rights was held in November.

We also apologize for sending these materials in Russian as we do not have any possibility right now
to translate them into English

Yours sincerely,

—

nstantin KOSACHEW

Chairman of the Russian Delegation
to the Parliamentary Assembly of the
Council of Europe

Mrs. Sabine Leutheusser-Schnarrenberger
Rapporteur

Committee on Legal Affairs and

Human Rights

Parliamentary Assem bly

Council of Europe



MHHHCTEPCTBO [Ipencenaremo Komurera

POCCHHCKOM d)E,[[EgAIHﬂ*I CocyaapeTsennoi LyMbr
o HAJIQI‘AM H CBOPAM 110 Me31yHapOXHBIM Jiena
3AMECTHTEJIb MHHHCTPA PYKOBOIHTeNO Heneralmu PefepansHoro
_ Cobpanust Poceuiickoit deepauus s
: Heraumuas, 13, Mockna, 127381 -
! Tenedrun: $13-M-0%; Teacdake: $13-00:05; TIACE :

E-mail: mos@n aleg.ro; www.nalo g.ri
Ne L/ - e K.W. Kocauesy
aNe 3.16-27/299 or 13.10.2004

Yeawaemsiii Koncrantun Mocudosiy!

Munucreperso Poceuiickoif ®egepaunn no Hanoram u cbopam paccmoTpeno
HanpasneHHoe BaM# nuceMo Jokiaguuka Ilapnamenrtcxoii accamBuen Copeta Espon
Cabuunl Jlofitxofizep-1Lnappenteprep or 06.10.2004 u cooBuaer cleayonee.

1. B COOTBETCTBHH ¢ MONOMKEHHAMH 3aKOHOMATENBCTBA O HATOTAX H cOopax, a
TAKKE B COOTBETCTBMH C 3aKOHOJATENBHO YCTAHOBACHHLIMHM CTAHAAPTAMH €HHML
u3Mepenns MHC Poceun B cBoeli pabare nonssyercs TIOKA3ATENAMH, PACCUHTAHHBIMH Ha
TOHHY HE(TH, a He Ha Oappens. Madopmaums o  3apy6exuoii TIPAKTHKE 110 pacuery
noxobueIx nokasarenel B MHC Pocchu otcyTerayer,

B orHowenuu Bonpoca 0 HANOTOBEIX HauMcneHHAX no OAO «HK «IOKOC
COOBIMTE HHGOPMALMIO He NPeCTAaBNASTCH BOBMOMKHBIM, TAK KAK B COOTBETCTBHI co
cratbeit 102 Hanorosoro komexca Poccuiickoli Meneparyiu YKa3aHHad MHpOpMAUnA o
KOHKPETHOM HAIOTOTIATENBIAKE COCTABIACT HAJOTOBYIO TafiHY, H 3a e pasrialleHHe
npeiyCMOTpeHa OTBETCTBEHHOCTS,

Hamnas  uadopManma  Moker  GhiTs NONy4eHa  HENOCpeJCTBEHNO Y
HANOTONIATENEIIHKA NIPH 0 JKeNaHHM paCKpPLITh COOTBETCTBYHINHE CEEIeHHA.

2. I'lo Bonpocy, KacaromeMycs MPELOCTABIEHHS OTCPOYeK 1 paccpouex no ymiare
Hatoros H cbopos MHC Poccun cooliuaer crepyrouiee.

Mauusiit Bonpoc perynupyercs rnasoit 9 Hamoroporo xoxekca Poccuiickoii
Penepalys.

B coorsercTsiu ¢ abzanem 2 mynkra 2 ¢taten 61 Hanorosoro komekca PoccHiickoil
Dezepaniy cpoK YIIaThl HANIOTa MOXKET OBITh HiIMEHEH B OTHOIIEHHH Beeil noJUIesKaleH
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YONATE CYMMR HAROTA mfin ee YacTH © HAYHCIeHHEM IPOUSHTOR HA H'E}‘Hﬂa‘IelIH}'lﬂ
CYMMY H&JIOra, KpoMe NpeIyCMOTPEHHBIX HCEIOYEeH i,

ObcrodrenbeTba, HCKIOYAIOINE H3IMEHEHHE CPOKA YIUIATH HANOr, YCTAHOBIeHE
crareeii 62 Hanoroporo kofekca Poceniickoit Denepar.

B coorsercrsun ¢ noamynxrom 2 myHxra 1 craten 62 Hamnoromoro xonekca
Poccutickori Qepepauui CpoK yNAaThl HANOIA HE MOKET OBITh HIMEHEH, €CTH &
OTHOLUEHHIL IHLA, NPeTEHAYIGIEro 14 TAKOC H3MCHCHHE, IIPOBOANTCA TPUHIBOACTBEO 110
Heny o HAIOrOBOM NPaBOHAPYIUCHHH.

- 3 OTHOCHTENBHO CueqeHmi U0 HHbIX HeQTIHBIX KOMIAHHAX, HCOOALIYIOMIHX CXEMET
yiIoHeHHA 0T Hanoroobtnoxenud, MHC Poceun confimaer cnenyiomee.

Ananus cyne0HOI NPAKTHKY 110 IEaM ¢ Y4aCTHEM HATOTOBEIX OpPraHoB [MOKa3kIBaeT,
H10 pANOM HANOTOMIATE/IbUIMKOB, OCYMIECTBAAIOWMX ASATENLHOCTE M0 pPeanH3alHi
HeQTH 1 He)TeNPONYKTOB, IPHMEHANHCE CXeMEl VIUIOHSHHA 0T HANOTOOBIOMKETIHA.

QakTel TAKOTO YKJIOHEHHS OT HanoroofiokeHmHs NpOBEPANKACE H  ObutH
TOATBEPAACHE! BCTYNHBIUIAMH B 3aKOHHYI0 CHITY CYAeGHBIMH aKTaMu (CM. NIPHIOKEHMA K
HACTOAIIEMY TTHCEMY).

Tak, Ha TeppHTOpHH ropofja-kocMofpoma  BalikoHyp, KOTOpIE  gBisercH
TeppHTOpHeH, apeHaoBanHol Poccuiickoit Megepanueii y Pecnybnuxn Kazaxcran, na
OCHOBAHMM cornamenns or 28.03.94 u MEHKIIPABHTCABCTECHHOIU JIOroBOpa apeH/Ib

Komriiexca «baiikonyp» ot 10,12.1994, pacnpocrpanuiacs NPaKTHKA PerycTpamuu
| OpraHH3ALMI C UENBIO YXOIA OT HANOTOOG/IOMKEHIA.

Eme g Pemennm or 26.12.2001 Ne IKITH2001-1758, 2001-1794 mo sanobam OO0
«llomakomy u 3A0 «Bopr-M» © nNpuIHAHHH HedeHCTBHTEABHEIM (HerakoHHEIM)
Iocranosnenis npasatensctea Poceriickoft ®emepauun ot 25.10.2001 Ne 747 «O6
yreeprgennn  IlpasHn  npenoctaBieHun  HANOTOBEIX  JTBIOT OpraHuzanmaM |
HHAHBHOYAIBHBIM  MPENNpPHHAMATENIM, JAPETHCTTIMDOBRAHHLIM  Ha TEPPHTORHH I
Baiixonypay», Bepxosusiii Cyn Poccuiickoit Demepanun oTMedan — «B nocneHme rojs
Ha Tepprropuy 1. BaHKOHYpa pacnpocTpaHmiach npaKrika PETHCTPALIHH OpraHH3alui,
OCYUISCTBAAIOHIHX CBOKW JNEeqTentHOoCTE 324 npeaemaMy  WEKABOHHOH TEPRPHTORHN,
AIMHHECTPALUA TOPOJA B HApylIeHHe NeficTByIOmero 3AKOHOMATENECTBA NPENCTABIAET
HAIOTOIUIATE/BUINKAM,  3aETHCTPUDOBAHHEIM  HA  TEppHTODHMH .  Baiikonypa,
HHIWRHTYANTEHEIE NErOTEL 110 YIaTe hefepanpinix Perynupyrowmx Hanorosy, Jdanee, B
onpesenenus Kaccaunonnoil xomtersn ot 28.02.2002 Ne KAC02-59, nontsepnwnien
3aKOHHOCT TPHHATOrO paHee pemenud, Bepxosurit Cyn Poccriickoii Denepauun
yEazan - «AcHCTBYMOINCC  3aKOHUMEICALCTBO  PocCHiiCKOM Qepepatuu  He
NpelyCMaTpHBACT JUIL MECTHBIX OPraHOB RBMNACTH, R TOM WHCAE [ TOPOHOD
denepanbHOro 3HAYEHHA, NPaBO YCTAHABIMBATE M [IPENOCTABNMTE JILIOTHL 110
bepepanbHblM Hanoramy. [IpH 5TOM B BHILEYKajaHHBIX cyneGHBIX aKTax obpaweno
BHUMAHWE Wa HeobxomumocTe cobmonenus cTatel 56 Honorosoro rKoxgexca Poccuiickoii
Oeepauny, 3anpelAFCUlHX TPENOCTABNEHHE HATOrOBAIX - TBIOT HHIHBHAYANEHOM
XapaxTepa.

AHANOrHYIBIC BEIBOABI O HE3AKOHHOCTH MNPESAUCTABICHHS HHITHBHIYaNbHBIX JBIOT
OTISNBHEIM KATETOPHAN HANOTOMIATENBIUHKOB CONERWATES R CHenyroWMy cynedHen
aKTax:
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- B noctaHoBNeHHH Degepankoro apburpamHoro cyma MockoBckoro okpyvra ot
18.10.2002 mo peny Ne KA-A41/6947-02 no HCKy npokypopa xoMruiexca «baikonyp» b
3aUTY HHTEPecoB rOCYAapeTBa H obMecTsa K AJAMUHHCIPALIMH T. Baiikonyp u 3A0
«Bopr-M» o mpuskanum HenelicrBuTenbHEIM HoroBopa Ne V.-83/01 or 01.02.2001 o
HAJIOTOBEIX OCBODOAICHHAX H HHBECTHIHAX, 3aKITIOUEHHOO MeXIy ANMHHHCTpayei r,
baiixonyp n 3A0 «BopT-M»; -

- B nocranormeHud OeflepansHoro aputpakiore cyma Mockosckoro OKpyra or
25.02.2003 o pemy Ne KA-A41/9033-02 no meky [IPOKYpopa koMruiekca «bafikoHyp» &
SaIlNTy MHTEPecOB rocyjapcTsa u ofulecTsa K AnMunuctpaumy I. Bafikonyp u 000
«Meranuony o mpHIHAHKKE HeXCHCTBHTCABHEIM Aurosopa WNe Y-305/00 or 26.06.2000 o
HaNOroBeX OCBODOMACHHAX H MHBECTHIHAX, 39K TI0YeHHEOr0 MeXIy AmMUHHCTpauHefi r.
Baiixonyp 1 Q00 «Merannon»;

- B nocTanosicHan DeACPATBHOIO apGHTPAaKHOrO cyma MOCKOBCKOro OKpyra ot
25.02.2003 mo meny MNe KA-A41/475-03 mo wmexy npokypopa kxommniekca «Bafikonyp» n
33LIMTY HHTEPECOB rocylapcrsa W ofiluecTea K AnvunucTpausd r. Baiikonyp u 000
«OpOHTATBHBIE CHCTEMBL» © NPHIHAHHH HeleiicTBHTeNBHEIM moroeopa Ne ¥-85/01 or
01.02.2001 o wanoroprix ocBoSowmeHMsx H HHBCCTHIHAK, 3aKMOYCHHOIO MEKIy
AIvusucTpaumed . Baiikoryp u Q00 «OpOHTaNBHEIE CHETEMEI,

HeoBxogumo obpaTnTs puEManic, 4T OpratHsauuy, 33perHCTPHPOBAHHEIE HA
TEPPHTOPHAX €  JIBFOTHBIM  HANOTOOGIOKEHHEM, 3aKTOYANH TMOTOROPEL  apeH ik
NPOH3BOJACTBEHHBIX ~ MOIIHOCTeH Ui nepepaboTku  Hedtu n TIPOM3BO/ICTRA
negrenponyrTos. Omuako (aKIMYECKH BECh TIPOH3IBOICTBEHHb] LMK OCYUIeCTBAANCH
CHIaMH apeHfonareneii — HedrenepepafaTeisamoimumm OpeANPHATHAMH, & JOTOBUpLI
ApEHIIBl 3AKIMOYANHCh HCKIIOYHTENEHO ¢ LENBI0 YKIOHEHUA He( TenepepabarsBalomuMy
SABOAAMM, B TOM HHCIe MPHHAMOKAUMMH XOIIHHIOBEM KomnanusM <« JTYKOITy,
«bammedrexum», ot ynnare: nanoros.

BeiBoger  cyaoR o UIPHMEHEHHH XonmumuroMm «bammedTexum» cxemu o
HMCTIOIE30BAHMEM B LENAX  yXOo#a  OT  HATOroobIoKeHHs OpraHu3aiuil
AAPETHCTPUPOBAHHEIX HA  TEPPHTOPHH ¢ MBIOTHBIM - PEXKHMOM  HATOTOOBJIOMKEH Hit
H3MOKEHE !

- B IIOCTAHOBJICHHM DenepatbHOro apbuTpaxHoro cyia Ypansckoro okpyra or
10.12.2002 no merty Ne ©09-1307/02-T'K;

- B nocraHosneHud QenepaneHoro apbuipaskHoro cyna Mockosckoro vkpyra or
17.03.2003 no meny Ne KI'-A41/1271-03;

- B noctaHoBAeHHH DepepansHoro apbutpaiHoro CYAa MOCKOBCKOTO OKpYTa OT
28.02.2003 mo ey Ne KI'  A41/1608-03.

PaccMotpensr cymamm M cxemsi, HCNOMRIOBAHHEIE HeQTAHOH  KoMunaHmCit
«IYKOHII». Hampumep, B TocTaHOBISHHH Depnepansioro  apbutpasHoro cyma
Mockosckuro okpyra ot 23.08.2002 mo nemy Ne KI" -A41/5478-02 cyn npumen x BEIBOIY
0 HHYTOWHOCTH AOTOBOPA  apeHpLl, 3AKUOYEHHOro Memdy OAO «JIyxomn-
Yxranedrenepepaborkay u Q00 «TToMHKOH» KaK 32K AI0USHHOM ¢ eTUHCTBEHHON HeNLIo
= ¥X0II 0T HANOrooOoMe HHA.

Pamce, 23 ausapsa 2002 ruga, deepaibHbii apbuTpaxHelii cyn Mockosckoro okpyra
no neny Ne KA-A40/8180-02 sriwec uactaoe onpemencuue B agpec nocrasimxa OAQ
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«BocTouHo-cHOHpCKaa HedTerasobas - KOMIAHHAR (obilecTBO B HuCYOALIEE Bpems
npuHajUIexaiee HeQTAHOH KOMIIAHHH «OKQOC»), cornacHo KOTOPOMY OCYIIECTBISHHE
peaiH3aLHA He(ITH TI0 LicHe, YBRIHHeHHOH HA CyMMYy HANOrA HA [00ABNEHHYIO CTOHMOCTD
HapylaeT Hopmbl 3akoHoB «O Hasore Ha 10GaBASHHYIO CTOMMOCTE» H «O 3aKphITOM
AIMHHUCTPATHBHO-TEPPHTOPHANEHOM 00Pa3oBaHHN.

Haxosel, BOIPOC MCNONB30BAHAA CXeM MUHHMH3ALMH HAI0rooDIOMEeHHS ABIANCH
MpeSMETOM  PacCMOTPEHHA JKOHOMHYECKOTO Cyna CopmpysecTea HE3aBHCHMBIX
rOCYAApeTB TpH npuHATHH petenua ot 11.03.2004 no meny Ne 01-1/6-03 nmo sanpocy
Tpasurtenscrsa pecnybnnky Kasaxcral O TONKOBaHHH MPHMEHEHHA abzana 7 myHxra 1
cTaThy M absana 6 nyuxra 2 crarsk 12 Cornamenms mexuy pecnyOnukoi Kazaxcrau u
Poccniickoii Menepauuii o craryce r. BalikoHyp, nopsjike GOPMHPOBAHNA H CTaTyCe ero
OpraHoB HCHOAHMTENbHO BaacTH ot 23.12,1995.

OxodomMuvecknil cyn CoapyXecTBa He3aBHCHMBIX TOCYAApCTB [POaHAlHIHpOBal
mefcTBYyIONIEe POCCHIACKOE 3aKOHOJATENECTEO B OTHOLICHHH [PEAOCTABIEHHA JBrOT
nanoromnarensumkam {(crp. 4 pemenns ot 11.03.2004) ® yxasan, uYTO HOPMBI
3aKDHONATENLCTBA O HANOrax H cfopax, onpeleliolHe OCHOBaHuA, TIOPANOK H YCIIOBHA
MpUMEHEeHHA NBFOT 10 ‘Hamoram M cbopaM, M TeM Goliee NBTOTH MO (EASPANBHEIM
HAJIOTaM, He MOTYT HOCHTE HHIHBHAYAIEHOIO XapaKkTepa. - :

Ilpu stom Dxonomudecknd cyn ConpymecTsa HE3aBHCHMBIX [OCYJapceTB Ha -
cTpasuue 6-7 YKA3aHHOTO peIIeHHs OTMETHI, 4TO HHM Hanorosoe, HU  OwommeTHoe
sakoHoaarensCcTBo Poccuiickoit Menepauny He npelycMaTpHBAIOT NOJHOMOYHHA MECTHBIN -
OpPraHOB BIACTH, B TOM YHCTE MECTHRIX opraHoB ynpasnenus 3ATO, a Takxe r. Bafikonyp
1o NPeNOCTABIEHAI JIBroT 110 (GeepalbHEIM Haloram 1 cOopau.

[Tpunoxenwne: MaTepHans: cynedHoit npakriky — 1 5k3. Ha 28 nucTax.



translation

Letter from the Deputy Minister, Russian Federation Ministry of Taxes
and Duties

to K.l. Kosachev, Chairman of the State Duma Committee on
international affairs and leader of the Russian Federation Federal
Assembly delegation to the Parliamentary Assembly of the Council of
Europe

Ref. 1G-9-30/144
no. 3.16-27/299, 13 October 2004
Dear Konstantin losevich,

The Russian Federation Ministry of Taxes and Duties has examined the letter of 6
October 2004 forwarded by you from the Council of Europe Parliamentary
Assembly rapporteur, Sabine Leutheusser-Schnarrenberger, and its response is
as follows:

1. In accordance with legislative provisions on taxes and duties and also in line
with the legislatively established standards for units of measurement, the Ministry
of Taxes and Duties uses indicators based on tonnes of oil and not on barrels.
The Ministry has no information on other countries' practices in calculating such
indicators.

As regards the question of additional taxation of the Yukos joint stock oil
corporation, it is not possible to provide any information since, under Article 102
of the Russian Federation Tax Code, information concerning a specific taxpayer is
covered by fiscal secrecy and any person disclosing it is liable to prosecution.

The information concerned may be obtained directly from the taxpayer if they
wish to disclose it.

2. Concerning the matter of extensions and postponements of deadlines for
payment of taxes and duties, the position of the Russian Federation Ministry of
Taxes and Duties is as follows:

This question is governed by Chapter 9 of the Russian Federation Tax Code.

In accordance with Article 61 paragraph 2 indent 2 of the Russian Federation Tax
Code, the deadline for payment of tax may be altered for the entire amount of tax
to be paid or part thereof, with an additional percentage levied on the amount of
unpaid tax, there being provision for certain exceptions.

The circumstances in which the deadline for tax payment may not be altered are
established by Article 62 of the Russian Federation Tax Code.

Under Article 62 paragraph 1 sub-paragraph 2 of the Tax Code, the deadline for
payment of tax may not be altered if there are legal proceedings for a tax
violation against the person seeking to have the deadline altered.

3. As regards information on other oil companies using tax avoidance schemes,
the view of the Russian Federation Ministry of Taxes and Duties is as follows:



Analysis of judicial practice in cases joined by the tax authorities shows that a
number of taxpaying entities engaged in the production of oil and oil products
have used tax avoidance schemes.

The circumstances of such tax avoidance have been verified and confirmed in
court decisions which have entered into legal force (see enclosed documentation).

On the territory of the Baykonur space city complex, which is leased by the
Russian Federation from the Republic of Kazakhstan under an agreement of 28
March 1994 and an intergovernmental agreement on the leasing of the Baykonur
space complex of 10 December 1994, the practice of registering organisations for
tax avoidance purposes has become widespread.

In its decision no. GKP12001-1758, 2001-1794 of 26 December 2001 concerning
the applications by the Polikon limited liability company and the Bort-M closed
joint-stock company to have the Russian Federation Government decree no. 747
of 25 October 2001 "Establishing Rules governing the granting of tax privileges to
organisations and individual entrepreneurs registered on the territory of the
Baykonur space city complex" declared invalid (unlawful), the Supreme Court of
the Russian Federation stated: "In recent years, on the territory of the Baykonur
space city complex, the practice of registering organisations carrying out their
activities outside that territory has become widespread. The city authorities, in
breach of current legislation, are offering taxpaying entities registered on the
territory of Baykonur individual privileges regarding the payment of regulatory
federal taxes". Furthermore, in ruling no. KAS02-59 of the Chamber of Cassation
of 28 February 2002 confirming the lawfulness of a previous decision, the
Supreme Court of the Russian Federation stated: "the current legislation of the
Russian Federation does not entitle local authorities, including cities of federal
significance, to establish and grant privileges regarding federal taxes". Moreover,
the aforementioned judicial decision emphasises the necessity of complying with
Article 56 of the Russian Federation Tax Code, which prohibits the granting of tax
privileges on an individual basis.

Similar conclusions as to the unlawfulness of granting individual privileges to
specific categories of taxpayers are set out in the following judicial acts:

e the decision of the Federal Commercial court of the Moscow
district of 18 October 2002 in case no. KA-A41/6947-02
brought by the prosecutor of the Baykonur space city
complex in order to protect the interests of the State and
society against the Administration of the city of Baykonur
and the Bort-M closed joint-stock company, with the aim of
nullifying agreement no. U-83/01 of 1 February 2001 on tax
exemptions and investments concluded between the
Administration of the city of Baykonur and the Bort-M closed
joint-stock company;

e the decision of the Federal Commercial court of the Moscow
district of 25 February 2003 in case no. KA-A41/9033-02
brought by the prosecutor of the Baykonur space city
complex in order to protect the interests of the State and
society against the Administration of the city of Baykonur
and the Megalion limited liability company, with the aim of
nullifying agreement no. U-305/00 of 26 June 2000 on tax
exemptions and investments concluded between the
Administration of the city of Baykonur and the Megalion
limited liability company;



e the decision of the Federal Commercial court of the Moscow
district of 25 February 2003 in case no. KA-A41/475-03
brought by the prosecutor of the Baykonur space city
complex in order to protect the interests of the State and
society against the Administration of the city of Baykonur
and the Orbitalnye sistemy limited liability company, with
the aim of nullifying agreement no. U-85/01 of 1 February
2001 on tax exemptions and investments concluded
between the Administration of the city of Baykonur and the
Orbitalnye sistemy limited liability company.

It must be pointed out that organisations registered in territories with
advantageous taxation have concluded agreements regarding the leasing of
production capacities for the processing of oil and production of oil products. In
fact, however, the entire production cycle is carried out by operatives of the
lessor, namely oil processing enterprises, while the leasing agreements were
concluded solely for the purpose of tax avoidance by oil processing plants,
including the associated holding companies, Lukoil and Bashneftekhim.

Courts' conclusions concerning the Bashneftekhim holding company's exploitation
of tax schemes using organisations registered in territory with favourable fiscal
conditions are set out in:

e the decision of the Federal Commercial court of the Ural
district of 10 December 2002 in case no. F09-1307/02-GK;

e the decision of the Federal Commercial court of the Moscow
district of 17 March 2003 in case no. KG-A41/1271-03;

¢ the decision of the Federal Commercial court of the Moscow
district of 28 February 2003 in case no. KG-A41/1608-03.

Courts have also looked at schemes exploited by the Lukoil oil company. In the
decision of the Federal Commercial court of the Moscow district of 23 August
2002 in case no. KG-A41/5478-02, for example, the court concluded that the
leasing agreement between the Lukoil-Ukhtaneftepererabotka joint stock
company and the Polikon limited liability company was null and void as it had
been concluded for the sole purpose of avoiding taxation.

Previously, on 23 January 2002, in case no. KA-A40/8180-02, the Federal
Commercial court of the Moscow district had pronounced a partial ruling in
respect of the producer company, the East Siberian oil and gas company (a
company now owned by the YUKOS oil company), stating that the production of
oil at a price inflated by the amount of value-added tax was a violation of the
norms of the laws "On value-added tax" and "On enclaved administrative-
territorial entities™.

Finally, the question of exploiting schemes to minimise tax has been focused on
by the Economic Court of the Commonwealth of Independent States, in its
decision of 11 March 2004 in case no. 01-1/6-03 concerning the application by
the Government of the Republic of Kazakhstan to interpret the application of
paragraph 1 indent 7 and paragraph 2 indent 6 of Article 12 of the Agreement of
23 December 1995 between the Republic of Kazakhstan and the Russian
Federation concerning the status of the city of Baykonur, the regulations for
forming its executive authorities and their status.

The Economic Court of the Commonwealth of Independent States analysed the
current legislation of Russia as regards the granting of privileges to taxpaying



entities (page 4 of the decision of 11 March 2004) and stated that the norms of
legislation on taxes and duties setting forth the bases, regulations and conditions
governing the use of privileges concerning taxes and duties, and accordingly
privileges regarding federal taxes, could not be applied on an individual basis.

On pages 6 to 7 of the aforementioned decision, the Economic Court of the
Commonwealth of Independent States pointed out that neither the fiscal nor the
budgetary legislation of the Russian Federation empowered local authorities,
including the local authorities of an enclaved administrative-territorial entity and
thus the city of Baykonur, to grant privileges regarding federal taxes and duties.

enc.: case-law material - 1 copy of 28 pages (at the disposal of interested
members with the Secretariat).

Reporting committee: Committee on Legal Affairs and Human Rights
Reference to committee: Doc 10083, Reference No 2931 of 2 March 2004
Addendum approved by the committee on 24 January 2005

Secretaries to the committee: Mr Schokkenbroek, Mr Schirmer, Ms Clamer, Mr
Milner

[1]. Text appended (Russian original and English translation).
[2]. cf. para. 67 of the Explanatory Memorandum (Doc. 10368).

[3] I asked for information on the total tax burden per barrel of oil produced, for
different Russian oil producers, including Yukos; the reply was that the
information was not available as the competent authorities calculated in tons.
However, information based on calculations in tons was not provided either.

[4]. cf. para. 64 of the Explanatory Memorandum (Doc. 10368) and footnote 14.

[5] The Bort-M closed joint-stock company, Megalion limited liability company,
Orbitalnye sistemy limited liability company, all in the special district of Baykonur;
Lukoil and Bashneftekhim; Lukoil-Ukhtaneftepererabotka joint stock company and
the Polikon limited liability company whose agreement was declared null and void
by a court for having been concluded for the sole purpose of avoiding taxation.

[6]. cf. Explanatory Memorandum, para. 68.

[7]. This has been widely reported in the press, for example SPIEGEL 19 and 20
December 2004, WELT 20 and 21 December 2004, Berliner Zeitung 20 December
2004, Le Monde 20 December 2004.

[8] Itar-Tass 22 December 2004 : Rosneft bought 100% of Baikal Finance’s
share in Yugansneftegaz.

[9]. Cited in AFP 21 December 2004



[10]. Cited by DPA 12 January 2005. The Kremlin’s handling of the Yukos affair
was also criticised by parliamentarians from different parties in Germany. By
contrast, chancellor Schrdder’s public statements regarding the Yukos affair have
remained remarkably conciliatory. Some articles in the press have linked the
German leader’s position with financial interests of Gerrman banks and energy
companies such as E-On, which holds a stake in Gazprom (cf. SPIEGEL online 20
and 21 December 2004, Berliner Zeitung 20 December 2004).

[11] In the United Kingdom, Malcolm Bruce MP has tabled, on 12 January 2005,
an “early day motion” in the House of Commons which refers to criticism by the
European Commission, the OECD and numerous Russian and international human
rights organisations of the politically-motivated proceedings against Mr
Khodorkovsky and his associates and the massive breaches of the rule of law in
these proceedings.

[12] Reuters, 4 January 2005.
[13] according to AFP and BBC.

[14] “With respect to the actual trial of Khodorkovsky and Lebedev, | advise and
attach hereto a motion filed in Meshchansky Court on 17 January 2004. This is a
response to the systematic harassment of defense witnesses by the organs of
power, in which the defense declares that it refuses to call any more witnesses in
the trial, “inasmuch as we can not thereby give cause for the application of
measures of a repressive character towards law-abiding citizens, as well as create
conditions for the formation of new charges against our defense clients. [...]

Specifically, | would draw your attention to the charges that have been brought
against Dmitry Gololobov, former head of the Yukos Legal Department, which
have seen him and others flee from Russia. In response to Mr. Gololobov’s
departure, the Procuracy arrested Yukos lawyer Svetlana Bakhmina. She was
taken in for questioning at 5:00 in the morning on 9 December 2004, in front of
her two young children. After an interrogation that lasted into the night, she lost
consciousness and had to be taken to the prison hospital. Her interrogation
continued the following morning. Ms. Bakhmina remains confined under guard in
an Isolator to this day. She is considered by many to be a hostage of the
Procuracy, being held in place of Mr. Gololobov.

This practice of taking hostages is fairly well established in the recent annals of
the Procuracy and is further demonstrated in this particular case by the arrests of
lawyer Elena Agranovskaya of the firm «ALN Feldmans». It is believed that this
lawyer was arrested as a substitute for another lawyer from the same firm, Mr.
Pavel lvlev, who has fled to the US after being charged with economic crimes. |
should point out that advocate Anton Drel is also a member of this law firm.”
(extract from Mr Amsterdam’s note)



