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The Arab Convention for the Suppression of Terrorism
a serious threat to human rights

PART ONE: Backaround

Provisons of the Arab Convention for the Suppression of Terrorism, aso known in English
as the Arab Convention for the Combatting of Terrorism (the Convention) adopted by the
League of the Arab States (the Arab League) present a seriousthreat to human rightsin Arab
countries. Amnesty Internationd is calling for itsamendment to ensurethat it is congstent with
international human rights and humanitarian law,* particularly given the long-standing
commitment of member states of the Arab League, and of the League itsdlf, to human rights,
as manifested by membership of the United Nations and ratification of international human
rights treaties. Nationa laws, including congtitutions of al members of the Arab League,
emphasze in various ways and degrees their commitment to internationd human rights
standards.? As will be discussed below, the Arab Convention for the Suppression of
Terrorism aso garts by affirming commitment to the UN Charter and international human
rights standards.

In the wake of the 11 September 2001 attacksin the USA, the UN Security Council
adopted Resolution 1373, which established a* Committee of the Security Council, conssting
of al the members of the Council, to monitor implementation of this resolution, with the
assistance of appropriate expertise”.® It caled upon “ al Statesto report to the Committee, no
later than 90 days from the date of adoption of this resolution and thereafter according to a
timetable to be proposed by the Committee, on the steps they have taken to implement this
resolution.”* Since 11 September 2001, many countries, including in the Middle East and
North Africa, have intensfied measuresin the name of “efforts of combetting terrorism”, and
in the name of implementing Security Council Resolution 1373. Amnesty Internationd is
concerned that many such measures gppear to be wide-sweeping and sacrifice guaranteesand

! The Convention does not have any provisions on amendments by state parties. Therefore, thereisa
need for an amending Protocol that is adopted by the Arab L eague which can be ratified by member
states when ratifying or acceding to the Convention.

2 For adiscussion on human rights and the constitutions of Arab countries, see Fateh Azzam; "Civil
and Political Rightsin Arab Constitutions" in Salma Khadra Jayyusi, Editor, Human Rightsin Arabic
Texts (Hugooq al-insan fi-al-nusus al-'Arabiyya" (Arabic); Beirut: Centrefor Arab Unity Studies;
forthcoming 2002.

8 Security Council Resolution 1373, (28 September 2001), para. 6.

4 1bid.
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2 The Arab Convention for the Suppression of Terrorism

respect for humanrightsin the name of thefight againg “terrorism”. The Arab Convention for
the Suppression of Terrorism entered into force on7 May 1999, one month after the seventh
ratification by amember state of the Arab League.® Provisions of the Convention as well as
its spirit are being used by countries of the region to demondtrate their commitment to these
efforts, and as an indicator of what measures can be adopted in this regard. Amnesty
I nternationd has mgjor concerns about many provisonsof this Convention, which fail to meet
international human rights standards that states members of the Arab League have an
obligation to respect and implement in law and practice.

Amnesty International acknowledges that acts of violence in countries that are
members of the Arab League, and across the region, are not new. Governmentsin theregion
have over many years adopted laws and policies in the name of combetting violence or
“terrorism”, which are not in conformity with their obligations under human rights law and
standards. However, in the last few years, more governments have taken some positive steps
towards human rights reform, including the adoption of new laws that provide grester
safeguards, further ratification of internationd human rights tredties, implementing
recommendations by Amnesty International and other human rights bodies or organisations,
crestion of human rights bodies, and introducing human rights educationprograms. Inlight of
this, Amnesty Internationa isconcerned that implementation of the Convention will take Sates
backwards rather than forwards in respecting their obligations under human rights law and
standards. The lessons from the past show that durable security and stability can only be
realized when fundamenta human rights are respected — and not sacrificed under any pretext.

This has been clearly demondtrated in Isradl's practices in the Occupied Territories,
where gross violations of Paestinian rights continue to be perpetuated under the pretext of
combatting "terrorism’. By September 2001, one year after the start of the Intifada, more
than 570 Pdestinians, including 150 children, had been killed by |sradli security forces. Isradli
forces have killed Pdedtinians unlawfully by shooting them during demongtretions and a
checkpointswhen liveswere not in danger. They have shelled resdentia areasand carried out
extrgudicia executions. All Pdedtiniansinthe Occupied Territories— morethan threemillion
people — have been collectively punished through the imposition of closuresand curfews. In
addition, hundreds of Paegtinian homes have been demolished. Amnesty Internationd has
repeatedly called onthelsradi authoritiesto abide by internationa human rights standards and

® Article 40 (1) of the Convention statesthat it entersinto force 30 days after the seventh ratification
by an Arab state.
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The Arab Convention for the Suppression of Terrorism 3

urged the Paestinian Authority and armed groupsto act in accordancewith humanitarian law.®
The organization aso cdled for the internationa community to take the necessary action to
ensurerespect for human rightsintheregion. A permanent and durable peace can only bebuilt
on afoundation of humanrights. The past year has shown more clearly than ever that if human
rights are sacrificed in the search for peace and security, there will be no peace and no
security.’

Amnesty International believes that the Convention, as the text currently
stands, should not be implemented by member states of the Arab L eague because
several of itsprovisonsarenot consistent with the obligations of the member states
under human rightsand humanitarian law. The L eagueand itsmember statesshould
re-affirm their commitment to human rights in law and practice, including in the
current intengfied effort to combat and suppress actsthat are classified as* acts of
terrorism”.

Amnesty International has expressed concerns about new proposed legidation or
measures in many parts of the world, including those a the regiond and internationd levels.
For example, Amnesty International has issued strong statements concerning the European
Union,® and similarly issued statements on UN Security Council Resolutions or other UN

& Amnesty International takes no position either on Isragl's occupation of the Palestinian territories or
on theright of the Palestinians to take up arms against occupation. However, the fact that the situation
in the West Bank, including East Jerusalem, and the Gaza Strip is one of occupation is fundamental to
understanding the continuing resistance over 35 years of the Palestinians and in assessing the human
rights standards Israel should use in relation to the Palestinians.

7 For further information on violations during the Intifada, see: "Broken lives: ayear of intifada, Israel/
Occupied territories/ Palestinian Authority”, Al Index: MDE 15/083/2001, and other Al reports and
documents on Israel and the Occupied Territories.

8 See for example: “Comments By Amnesty International on the EU Commission’s proposal for a
Council directive on minimum standards on procedures in Member States for granting and
withdrawing refugee status before the Justice and Home Affairs Council 27-28 September 2001", Aide-
Memoirs by Amnesty International European Union Office, Brussels, 25 September 2001. Also see
“Security and respect for Human Rights, Amnesty International’ s Appeal to the EU and its Member
States-Brussels’, 12 October 2001. See also: "A human rights framework for the protection of security:
Submission by Amnesty International to the Group of Specialists on Human Rights and the Fight
against Terrorism established by the Steering Committee on Human Rights of the Council of Europe's
Committee of Ministers', 26 November 2001, Al Index: IOR /61/005/2001.
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4 The Arab Convention for the Suppression of Terrorism

discussions concerning measures to “combat terrorism”.® Amnedty Internationd is also
following very dosdly the current discussion in the UN Genera Assembly concerning a draft
Comprehensive Convention on Internationa Terrorism and has aready expressed its deep
concern about some of the provisions in the draft.’® Against this background, Amnesty
Internationa has monitored closaly and expressed concern over attacks on vulnerable groups
induding Arab or Mudim groupsin the USA and Europe aswell as asylum seekers and other
racialy motivated attacks.™* Amnesty Internationd has aso caled for the negotiations on the
future of Afghanistan to be based on respect for human rights.'2

1.1 Introduction

The Arab Convention for the Suppression of Terrorism was adopted by the Council of Arab
Minigtersof Interior and the Council of Arab Minigtersof Justice of the League of Arab States
inCairo, Egypt on 22 April 1998. It was open to accession by the member states of the Arab
League who did not participateinitsfinalization (last preambular paragraph). The Convention
entered into force on 7 May 1999.

The League of Arab States was established in 22 March 1945, before the United
Nations, and is composed of the Arab States that were independent at the time, which have
signed the Charter of the Arab League (the Charter). The Charter states that the purpose of
the League is to strengthen relations between the member-states, the coordination of their
policiesin order to enhance co-operation, to safeguard their independence and sovereignty.
The Charter was initidly ratified by seven Arab states. Today, there are 22 members of the

9 See for example: “ Amnesty | nternational recommendations to the Security Council in relation to the
Council'sresponse to the 11 September 2001 attacks”, 25 September 2001, and “ Statement by Amnesty
International on the implementation of Security Council Resolution 1373", 1 October 2001.

10 Amnesty International statement to UN General Assembly, 56th Session 2001, “Draft
Comprehensive Convention on International Terrorism: A Threat to Human Rights Standards,” 22
October 2001, Al Index IOR 51/009/2001.

11 See for example: "The backlash - human rights at risk throughout the world", 04 October 2001, Al
Index: ACT 30/027/2001. See also a number of Amnesty International's Urgent Actions on thison
Amnesty International's special page on the crises on the organisations's website:
http://www.amnesty.org.

12 See: "Human Rights Agenda for Afghanistan: human rights must be central to the negotiation of
any settlement to the conflict”, November 2001, Al Index: ASA 11/028/2001.

Al Index: IOR 51/001/2002 Amnesty International



The Arab Convention for the Suppression of Terrorism 5

League™®

Algeria, Bahrain, the Comoros, Djibouti, Egypt, Irag, Jordan, Kuwait, Lebanon,
Libya, Mauritania, Morocco, Oman, Palestine, Qatar, Saudi Arabia, Somalia,
Sudan, Syria, Tunisia, United Arab Emirates, Yemen.

When the Charter was adopted, it was announced that the purpose of the League was
to “ serve the common good of al Arab countries, ensure better conditionsfor al Arab countries,
guarantee the future of al Arab countries and fulfill the hopes and expectations of al Arab
countries.”*

1.2 The Arab League and Human Rights.

The Charter of the Arab League does not itsdf refer to human rights in generd, or to specific
indruments, or the United Nations. This is Smply because the Arab League was established
before the United Nations and before the adoption of most internationa human rights standards.
However, following the adoption of the Charter of the Arab League, other resolutions were
adopted by the Arab League that reflect commitment of the League, asan organization and dl its
member states, to the UN Charter and international human rightslaw and standards. For example,
the Joint Defence and Economic Cooperation Treaty Between the States of the Arab League,
adopted in 17 June 1950, states that the governments adopt the treaty “to cooperate for the
redization of mutua defence and maintenance of security and peace according to the principles

18 These include the Occupied Territories, referred to as Palestine, which is not recognized as an
independent state by the United Nations. Amnesty International takes no position on whether it is a state.
In this document, reference is made to Palestine in connection to how the Arab League refersto it.

14 Foundation of the League of Arab States, Arab League website: http://www.|eagueofarabstates.org.

15 Prior to the adoption of the Charter of the League of Arab States, international human rights standards
were largely limited to the International Labour Organization’s Conventions and Recommendations, and
provisionsfor the protection of members of minorities in peace treaties after World War 1.

16 Asreviewed in 2 February 1951 and 16 February 1952.

Amnesty International Al Index: IOR 51/001/2002



6 The Arab Convention for the Suppression of Terrorism

of both the Arab League Pact and United Nations Charter....” (Preamble).!” It Sates in Artidle
12 that “[n]o provison of this Treaty shdl in any way affect, or is intended to affect, any of the
rights or obligations devolving upon the Contracting States from the United Nations Charter or
the responsibilities borne by the United Nations Security Council for the maintenance of
international peace and security.”

The commitment of the states membersin the Arab Leagueto human rightsis manifested
in their extensive ratification of internationa human rights treaties (See Annex 1).18 For example,
Tunidga Algeria, Egypt, Libya, Jordan, Kuwait, Lebanon, Morocco, and Y emen have all ratified
the main Six internationa human rights treaties. Irag has ratified five treaties but have not ratified
the Convention againgt Tortureand Other Crud, Inhuman or Degrading Treatment or Punishment
(the Convention againg Torture). Sudan and Syria have not ratified the Convention againgt
Torture and the Convention on Elimination of All Forms of Discrimination Againg Women (the
Women's Convention), but have ratified the four other tregties. Saudi Arabia has ratified the
Convention againg Torture, the Convention on the Rights of the Child, the Women Convention,
and the Convention on Elimination of All Forms of Racia Discrimination. Oman has ratified only
the Convention on the Rights of the Child. Djibouti hasratified only the Convention on the Rights
of the Child and the Women Convention. Similarly, United Arab Emirates has only ratified the
Convention on the Rights of the Child and the International Convention on the Elimination of al
Forms of Racia Discrimination. Somalia is a party to al the treaties except the Women
Convention and the Convention on the Rights of the Child. Findly, al the members of the Arab
League have signed the Rome Statue of the International Criminal Court (the Rome Statute)
except Tunisia, Irag, Saudi Arabia, Somalia, Paestine, Qatar, Lebanon, Libya, and Mauritania.

" The Charter of the United Nations opens with affirming that “[w]e the Peoples of the United Nations
[are] determined ... to reaffirm faith in fundamental human rights, in the dignity and worth of the human
person, in the equal rights of men and women and of nations large and small....”. It affirmsthisin many
provisions of the Charter of the United Nations, particularly Article 55 which statesthat “[w]ith aview to
the creation of conditions of stability and well-being which are necessary for peaceful and friendly
relations among nations based on respect for the principle of equal rights and self-determination of
peoples, the United Nations shall promote: ... universal respect for, and observance of, human rights and
fundamental freedoms for all without distinction asto race, sex, language, or religion.”

8 Many members have ratified the treaties but have entered sweeping reservations that have been
considered by the relevant treaty-bodies to be incompatible with the purpose and meaning of the relevant
conventions, and have requested the concerned states to withdraw such reservations.

Al Index: IOR 51/001/2002 Amnesty International



The Arab Convention for the Suppression of Terrorism 7

Pdestine has not ratified any treaty.®

Another important attempt to reflect the commitment of the Arab League to human rights
is manifested in the Arab Charter on Human Rights, which was adopted by the Council of the
Arab League on 15 September 1994.% Although the Charter guarantees many important human
rights, it fails to recognise many other rights and safeguards guaranteed in international human
rights sandards. Many internationd, regiona and nationa non-governmenta organisations have
expressed their concern over the lack of conformity of the Charter with internationa human rights
law and standards, particularly as members of the Arab League are sate parties to human rights
treaties, contributed to the drafting of and supported the adoption of numerous non-treaty human
rights standards by the UN. For example, the Charter includes a prohibition on torture as
"trestment”, but does not clearly prohibit torture as " punishment”, including corpora punishment.
In addition, athough the Charter includes anumber of safeguardsin relation to detention, such as
the recognition of theright to liberty, and the right not to be arrested or held without legal grounds
or without prompt access to ajudge, it does not recognize the right to prompt access to outside
world including to alawyer, outsde medica attention or one' sfamily. Further, the guaranteesto
right to freedom of belief, opinion, and rdligion are redtricted in the Charter in a manner thet is
incompatible with internationa human rights law, particularly Articles 18 and 19 of the Universal
Declarationof Human Rights (UDHR) and the International Covenant on Civil and Political Rights
(ICCPR). The Charter omits the right to freedom of expresson. Findly, the Charter does not
recognize dl therights of fair trid asguaranteed in international human rights standards, including
the prohibition of use of statements obtained under torture as evidence in court proceedings,
guarantees to public trid, and the presumption of innocence.

9 The Pal estinian Authority, which is not amember of the UN, has not ratified human rights treaties.
However, President Arafat stated to Al delegatesin 1993 that he would abide by international human
rights law. He has made similar declarations on some other occasionsin the last few years. Amnesty
International therefore expects the Pal estinian Authority to respect human rights law and standards.

2 Adopted by Council Resolution 5437. According to Article 42 (b) of the Arab Charter on Human Rights,
the document entersinto force two months after the date of deposit of the seventh instrument of
ratification.

2L For an analysis of the Arab Charter on Human Rights, see: " The Arab Charter on Human Rights: A
Comment", Mona Rishmawi, Interights Bulletin, Volume 10, Issue 1, 1996.
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8 The Arab Convention for the Suppression of Terrorism

Thelast preambular paragraph of the Charter reaffirms “the principles of the Charter to
the United Nations and the Universal Declaration of Human Rights, as well as the provisons of
the United Nations Covenants on Civil and Political Rights and Economic, Socid and Culturd
Rights and the Cairo Dedlaration on Human Rightsin Idam.”

2.1 Legal issuesreevant to “ combatting terrorism” and human rights

While every state hastheright and obligation to prevent and investigate crimes, to prosecute those
believed to be responsble where there is sufficient admissble evidence. All these steps must be
in full conformity with internationa human rights and humanitarian law, including the right to afair
trid.

It should be noted from the gtart that as of November 2001, there is no international
definition agreed upon within the United Nation of the term “terrorism”, and there is no one
international comprehensive treaty on “terrorism”.?? There are, instead, a number of treaties that
ded with various crimes that are defined as “terrorist” crimes?

The UN Commisson on Human Rights and its Sub-Commission on the Promotion and
Protection of Human Rights have in the last few years addressed the issue of “terrorism” and

2 A discussion within the General Assembly was resumed on 15 October 2001 in the Sixth Committee’s
working group on international terrorism discussion on the proposed draft comprehensive Convention on
international terrorism. Amnesty International has raised concerns about many of the issues under
discussion and the possibility of compromising human rights standards in such a Convention. For further
details, see: Amnesty International statement to UN General Assembly, 56th Session 2001, “ Draft
Comprehensive Convention on International Terrorism: A Threat to Human Rights Standards,” 22 October
2001, Al Index IOR 51/009/2001).

2 Theseinclude: The Tokyo Convention on offences and Certain Other Acts Committed on Board Aircraft,
of 14 September 1963; The Hague Convention for the Suppression of Unlawful Seizure of Aircraft, of 16
December 1970; The Montreal Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation, of 23 September 1971, and the Protocol thereto of 10 May 1984; The Convention on the
Prevention and Punishment of Crimes against Internationally Protected Persons, including Diplomatic
Agents, of 14 December 1973; and The International Convention against the Taking of Hostages, of 17
December 1979.

Al Index: IOR 51/001/2002 Amnesty International
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human rights in a number of resolutions, and have gppointed a Specia Rapporteur to study the
question. In her August 2001 progressreport to the Sub-commission, the Specia Rapporteur on
terrorism noted that the issue of “terrorism” has been “approached from such different
perspectives and in such different contexts that it has been impossible for the internationa
community to arrive at a generdly acceptable definition to this very day.”** The Specia
Rapporteur also pointed out thet the term “terrorism” is emotive and highly loaded politicaly. It
is habitually accompanied by animplicit negative judgement and is used sdlectively.? The Specia
Rapporteur underscored in her report the risk of mixing definitions with vaue judgments, which
oftenleads commentatorsto qualify as“terrorit” those actsthey are opposed to, or to reject the
use of the term when it relates to activities they support.?®

The Commission on Human Rightsadopted aresolution on 23 April 2001 on humanrights
and terrorism in which it dearly emphasized that the fight againgt “terrorism” should be in full
conformity with respect for human rights?’ It rejected the argument that some human rights can
be sacrificed for the sake of combatting acts of “terrorism”, even for those who are accused of
such acts. The resolution statesin the preamble that:

“all measuresto counter terrorism must be in strict conformity with international
law, including international human rights standards.” %

It dso satesin the preamble that it is guided by the Charter of the United Nations, the Universal
Declaration of Human Rights and the Internationa Covenants on human rights; and emphasizes

“ the need to intensify the fight against terrorism at the national level, to enhance

2 Terrorism and Human Rights: Progress report by prepared by Ms. Kalliopi K. Koufa, Special Rapporteur,
UN Doc. E/CN.4/Sub.2/2001/31, para. 24.

% | bid, para. 25.

% [bid.

27 UN Commission on Human Rights, Resolution 2001/37, 23 April 2001.
B bid.
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effectiveinternational cooperationincombattingterrorism[must be] inconformity
with international law and to strengthen the role of the United Nations in this

respect” .
In its operative paragraphs, the resolution

“[u]rges Sates to fulfil their obligations under the Charter of the United Nations
and other provisions of international law, in strict conformity with international
law, including human rights standards, to prevent, combat and eliminate
terrorism in all its forms and manifestations, wherever and by whomever
committed, and callsupon Statesto strengthen, whereappropriate, their legislation
to combat terrorismin all its forms and manifestations’ ;?° (emphasis added)

and

“[requests the Secretary-General to continue to collect information ... on the
implications of terrorism, aswell asthe effects of the fight against terrorism, on the
full enjoyment of human rights fromall relevant sources....” ®

After the attacksin the USA on 11 September 2001, the discussion of “terrorism”, including the
need to define “terrorism” and decide on measures to combet it, has taken a prominent placein
the international agenda, particularly among states. Security Council Resolution 1373 wasadopted
under Chapter VI of the United Nations Charter, and is therefore binding on al UN member
states. It cdls on states to adopt awide-ranging measures to combat what are broadly described
as "terrorigt acts'. The Council has called on statesto take stepsto suppressthe financing of such
acts, to refrain from supporting them, to ensure that those participating in them are brought to
justice, and to take specid measures in respect of asylum seekers. Amnesty Internationa
welcomed “the determination expressed by the Council initsresolution that Sates ensure that the
aleged perpetrators of grave crimes such as have been committed in the USA on 11 September
2001, and those aiding them, be brought to justice.” But, Amnesty Internationa expressed also

2| bid, para. 5, emphasis added.
% | bid, para. 10.
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concern that:

the terms “ terrorists’” and “ terrorist acts’ in the resolution are open to widely
differing interpretations and therefore may facilitate violations of human rightsin
states that are bound to implement the resolution.®!

Amnesty Internationd further stated that while the resolution requires dtates to ensure that
“terrorigt acts’ are established ascrimina offencesin domestic lawsand that the punishment “ duly
reflects the seriousness of such terrorist acts’, ... this should not be interpreted as a cdl for that
punishment to includethedesath penalty, which Amnesty Internationa opposes. Successive United
Nations resol utions adopted by the Commission on Human Rights have stated that abolition of the
death pendty contributesto theenhancement of human dignity and to the progressive devel opment
of human rights. In Amnesty Internationa’ sopinion, thisshould aso apply to any action that Sates
take to implement resolution 1373.%

Of particular concern to Amnesty Internationa are provisions in the resolution that ded
with refugee and asylum issues, requiring States to take measures, before granting refugee status,
to ensurethat an asylum seeker hasnot facilitated or participated in “terrorist acts’. Theresolution
cdlsfor adopting appropriate measures in conformity with therlevant provisonsof nationa and
international law, including internationd standards of human rights. However, Amnesty
Internationd pointed out, that “acts of terrorism” are not included in the 1951 Convention relating
to the Status of Refugees as alegitimate ground for exclusion from refugee status®

The UN High Commissioner for Human Rights, Mary Robinson, has dso welcomed the
unanimous adoption of Security Council resolution 1373. However, she shared the concerns of
many human rights organi zetions regarding the resolution. She clarified these concerns asfollows:

31 Statement by Amnesty International on the implementation of the Security Council Resolution 1373, 1
October 2001.

#1bid.
#1bid.
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democracies may introduce measures eroding core human rights safeguards, that
non-democratic countries may clamp down on legitimate dissent and freedom of
expression, and that refugees and asylum seekers may be excluded on a new and
very general ground for being suspected of being involved in terrorism.” 34

2.2 States of emergency or armed conflict

A) States of emergencies: these are often declared in cases of disturbances and

demonstrations, including violent ones, or natura catastrophes. They are dso sometimes declared
during armed conflict, either internd or internationd.® Only the ICCPR permits States parties to
derogate from certain rights contained in the Covenant under a genuine date of emergency,
subject to a number of redtrictions. Article 4 Sates:

“1. In time of public emergency which threatens the life of the nation and the
existence of which is officially proclaimed, the States Parties to the present
Covenant may take measures derogating from their obligations under the present
Covenant to the extent strictly required by the exigencies of the situation, provided
that such measures are not inconsistent with their other obligations under
international law and do not involve discrimination solely on the ground of race,
colour, sex, language, religion or social origin.

“ 2. No derogation fromarticles6, 7, 8 (paragraphs| and 2), 11, 15, 16 and 18 may
be made under this provision.

“3. Any Sate Party to the present Covenant availing itself of the right of
derogation shall immediately inform the other States Parties to the present
Covenant, through the intermediary of the Secretary-General of the United

34 Remarks by Mary Robinson, High Commissioner for Human Rights at the International Conference on
Globalization: Humanizing Globaization: arole for human rights, Ghent, 30 October 2001.

% States of emergencies are declared in the following countries member to the Arab League: Egypt
(ongoing since 1981), Algeria (ongoing since February 1992), Syria (ongoing since March 1963), Sudan
(ongoing since December 2000 (the last time it was declared)), Jordan declared a state of emergency
declared in 1939 which was lifted in 1992.

Al Index: IOR 51/001/2002 Amnesty International
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Nations, of the provisions fromwhich it has derogated and of the reasons by which
it was actuated. A further communication shall be made, through the same
intermediary, on the date on which it terminates such derogation.”

The aticles referred to in paragraph 2 above protect the right to life; freedom from torture or
crud, inhuman or degrading trestment or punishment; prohibition of davery; prohibition of
imprisonment merely on the grounds of inahility to fulfil a contractua obligation; prohibition of
holding anyone guilty of acrimind offencefor an act or omisson that did not congtitute an offence
under nationd or internationd law when it was committed:; right to recognition before thelaw; and
freedom of thought, conscience and religion.

I naddition to the non-detonabl e rights specified above, the Human Rights Committee (the
body of experts responsible under the ICCPR responsible for monitoring the implementation of
thistreaty), in its recent Generd Comment on this article stressed that there are “eementsthat in
the Committee’ s opinion cannot be made subject to lawful derogation under article 4".%¢ These
include the right of persons deprived of their liberty to be treated with humanity and with respect
for inherent dignity of the human person; the prohibition againgt taking hostages, abductions, or
unacknowledged detention; and protection for the persons belonging to minorities®” The
Committee further stated that theright to an effectiveremedy for violationsof any of the provisons
of the ICCPR condtitutes atreaty obligation inherent in the Covenant asawhole.® It emphasized
that the rights recognized as non-detonable must be secured by procedura guarantees, including
judicid guarantees. For example, any tria leading to the imposition of the death pendty, whichis
imposed in pursuant to the non-detonable rights to life (Article 6 of the ICCPR) must conform to
the provisions of the Covenant including the requirements of Articles 14 and 15.*° Findly, the
Committee found no judtification for derogation from the right to fair tria during emergency
gtuations, particularly consdering that humanitarian law guarantees certain aspects of this right.

3 Human Rights Committee, General Comment No. 29, States of Emergency (Article 4), UN Doc.
CCPR/C/21/Rev.1/Add.11, para 13

37| bid. para. 11.
38 UN Doc. CCPR/C/21/Rev.1/Add.11, para 14.
3| bid. para. 15.
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Such guarantees include that only a court of law may try and convict a person for a crimina
offence, the presumption of innocence, the right to take proceedings before the law to chalenge
the lawfulness of detention, and findly the prohibition of certain application of administrative
detention.*°

In its interpretation of Article 4, the Human Rights Committee has stated that stetes of
emergency must be of exceptiona and temporary nature. Two conditions must be satisfied before
adate of emergency isdeclared: the Stuation must amount to a public emergency which threstens
the life of the nation and the state must have officidly proclaimed a state of emergency. It stressed
that not every disturbance or catastrophe qudifies as a public emergency which threstensthelife
of the nation and that the measures introduced derogating from the ICCPR should be limited to
the extent strictly required by the exigencies of the situation.** The Committee explained this by
dating that:

“ the merefact that a permissible der ogation froma specific provision may, of itself,
be justified by the exigencies of the situation does not obviate the requirement that
specific measures taken pursuant to the derogation must also be shown to be
required by the exigencies of the situation. In practice, this will ensure that no
provision of the Covenant, however validly derogated from will be entirely
inapplicable to the behaviours of the State party.” 42

The Committee further sated that any state introducing measures derogeating from the provisons
of the ICCPR must be able to judtify not only that the Situation for which they declared the Sate
of emergency “congtitutes a threat to the life of the nation, but dso that all the measures
derogating from the Covenant are strictly required by the exigencies of the situation.”*
(Empheds added) The Committee stressed the duty of the states declaring emergenciesto carry
out careful analysis under each article of the ICCPR, based on an objective assessment of the

“lbid. para. 16 and footnote 9.

4 bid. para. 16 and footnotes 2,3, and 4.
“|bid. para. 4.

“bid. para. 5.
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actud dtuation. This is essentid because a declaration of a State of emergency does not
automaticaly mean that dl the detonable rights can be subject under the ICCPR, by the states
parties, to derogation a will, even when athreat to the life of anation exists*

Other permissiblelimitations of rights: Other internationa humanrightstreetieseither do not
dlow for derogation of the rights protected under states of emergencies, or alow only for
limitations under certain Stuations, which do not necessarily condtitute states of emergency. Such
limitations are permissible only under clear conditions. However, Article 2 (2) of the Convention
againg Torture specificaly Sates that

“[n]o exceptional circumstances whatsoever, whether a state of war, internal
political instability or any other public emergency, may beinvoked asajustification
of torture”.

Thisiscong stent with the absol ute prohibition of torture, even under states of emergency or armed
conflict, as embodied in the ICCPR and international humanitarian law, as discussed below.

The Universd Declaration for Human Rights does not alow for derogation under states
of emergency, but permits limitations only when they are “determined by law soldly for the
purpose of securing due recognition and respect for the rights and freedoms of others and of
mesting the just requirements of morality, public order, and the generd welfare in a democratic
society” (Article29 (2)). Alsothelnternationa Covenant on Economic, Socia and Cultura Rights
does not make any exception for derogation or limitation in cases of emergency, and alow
limitations that are determined by law “only in so far asthismay be compatible with the nature of
these rights and solely for the purpose of promoting the generd wefarein ademocratic society.”
(Article 4(2)) The Women Convention, the Convention on Elimination of All Forms of Recid
Discriminetion, and the Convention on the Rights of the Child do not have any provisions that
dlow for limitation or derogation from the rights guaranteed in these insruments in any Stuation.

B) Armed conflict: In addition to finding that aspects of fair trid standards can not be
derogated from even in armed conflict (see above on states of emergencies), the Human Rights

4 UN Doc. CCPR/C/21/Rev.1/Add.11, paras 5 and 6.
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Committee has stressed that states parties are not alowed in any circumstancesto invoke Article
4 of the ICCPR as a judtification for acting in violaion of internationd humanitarian law or
peremptory norms of internationd law. It stressed that during armed conflict, both internationa
and non-internationd, rules of internationa humanitarian law gpply and help “to prevent the abuse
of State's emergency powers.” *° As mentioned above, internationa humanitarian law provides
that aspects of fair tria cannot be suspended, even during armed conflict.

I nternationd humanitarian law appliesin Stuationsof armed conflict, both internationa and
non-internationdl. The safeguards set forth in the Four Geneva Conventions of 1949 and their two
Additiona Protocolsof 1977 protect various categories of people, defined as protected persons.
Ininternational armed conflict, civilian personsare protected under the Fourth GenevaConvention
relative to the Protection of Civilian Personsin Time of War, and prisoners of war are protected
under the Third Geneva Convention relative to the Protection of Prisoners of War. Common
Artide 3 of the Geneva Conventions prohibits, among other things, the surrender of protected
persons such ascivilians, wounded, Sick and detainees, in non-internationd armed conflict. These
prohibitions are spelled out in more details in the Second Additional Protocol to the Geneva
Conventions. The Geneva Conventions do not alow for derogation from fair trial provisons
included in them. Indeed, the denid of the right to fair trid during armed conflict can, in certain
circumgtances, be awar crime. Smilarly, prohibition of torture is absolute, even during armed
conflict, and cannot be derogated from under any circumstances. Article 147 of the Fourth
Geneva Convention defines grave breaches of the Convention, which amount to war crimes.
Therefore, those suspected of grave breaches must be tried by the state where they arefound, or
if thisstateis not willing or ableto try them, it must extradite them to another statefor trid, or they
may be trandferred to an internationa crimina court.

The Rome Statute of the Internationa Crimina Court includes grave breaches as one of
the crimes within the Court's jurisdiction, and incorporates the definition from Article 147 of the
Fourth Geneva Convention. The Rome Statute includes grave breaches aswar crimes (Article 8
of the Rome Statute. According to the Geneva Conventions, grave breachesinclude wilful killing,
torture or inhuman treatment, wilfully causing great suffering or serious injury to body or hedth,
unlawful deportation or transfer or unlawful confinement, wilfully depriving protected personsand

% |bid. paras. 3 and 11.
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prisoners of war of therights of fair trid, taking of hostages, and unlawful extensve destruction
of property not judtified for military necessty. The Rome Statuteincludesfour typesof war crimes.
Theseare: grave breaches (Article 8 (2) (a)); other seriousviolations of internationa humanitarian
law in international armed conflict (Article 8 (2) (b)); serious violations of common Article 3
(Artide 8 (2) (c)); and other serious vidlations of internationad humanitarian law in non-
internationa armed conflict (Article 8 (2) (d)).

PART TWO: ConcernsregardingtheArab Convention for theSuppression of Terrorism

The Convention confirms the commitment of the gates parties to human rights as defined in
internationa human rights law. The preamble of the Convention statesthat it is* committed to the
highest mora and religious principlesand, in particular, to thetenets of theldamic Shari’ a, aswell
as to the humanitarian heritage of an Arab Nation that rgects adl forms of violence and terrorism
and advocates the protection of human rights, with which precepts the principles of internationd
law conform...”, and “further committed to the Pact of the League of Arab States, the Charter of
the United Nations and dl the other international covenants and instruments to which the
Contracting States to this Convention are parties.”

Many of the provisonsof the Convention arein conformity with the obligetions of member
states of the Arab League under the UN Charter and international human rights law, which
emphasise the need to respect human rights in dl actions, including those for "combatting
terrorism” (see above). For example, it sates that in their effort to combat “terrorism”, states
parties should undertake to ensure effective protection for those working in the crimind justice
system, those providing information or witnesses, and to ensure assistance necessary for vicims
of “terroriam” (Article 3 (2) (2-4)). The vadue of such provisons has been confirmed recently in
Artidle 68 of the Rome Statute. Such assistancefor victims, however, should dsoincludeensuring
effective remedies for violations when committed by the agents of the state (Article 2 of ICCPR),
or redressfor any act of torture, fair and adequate compensation, including means of rehabilitation
(Artide 14 of the Convention againgt Torture) or generd reparation for victims as reflected in
Article 75 of the Rome Statute.

Despite the positive provisons of the Convention and its forma commitment to human
rightslaw, thereare severd provisonsthat are acause of grave concernto Amnesty International.

Amnesty International Al Index: IOR 51/001/2002



18 The Arab Convention for the Suppression of Terrorism

The organization is aso concerned about the failure of the Convention to recognize and mention
many other rightsand obligationsthat are enshrined in internationa human rights and humanitarian
law. These are mainly related to the definition of “terrorism”, the death pendty, jurisdiction under
which crimes of “terrorism” is gpplied, impunity for criminds, lack of guarantees for fair trid,
detention, lack of guarantees for freedom of expression and the role of the media or right to
privacy, protection of judicia review, extradition, protection of refugees and asylum seekers, in
addition to other general concerns.

2.1 Definitions
The Convention defines “terrorism” as

Any act or threat of violence, whatever its motives or purposes, that occursin the
advancement of an individual or collective criminal agenda and seeking to sow
panic among people, causing fear by harming them, or placing their lives, liberty
or security in danger, or seeking to cause damage to the environment or to public
or private installations or property or to occupying or seizing them, or seeking to
jeopardize national resources.*

Amnesty Internationa is very concerned that this broad definition can be subject to wide
interpretation and abuse, and in fact does not satisfy the requirements of legdity in internationa
human rights and humanitarian law.*” Similarly, the term "violence" is not defined in the
Convention. Such vagueness does not make clear to judges, lega experts and the public at large
precisgly what acts qudify as "terrorism”. This incresses the risk that some people may be
charged or tried even though there is not enough evidence that they have committed a specific

4 The Convention statesin Article 2 (A): "Cases of struggle in its various forms shall not be deemed a
crime, including armed struggle against foreign occupation and aggression for the purpose of liberation
and self-determination, in accordance with the principles of international law. Any act infringing the
territorial integrity of any of the Arab States shall not be deemed amongst such cases."

47 A principle of international law which cannot be made subject to derogation is that there should be no
prosecutions for acts which have not been already clearly defined as criminal offences or which were not
contrary to generally recognized principles of law.
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crime that was recognized as such inthe law at thetime of its commitment, or that those convicted
will be subjected to increased pendtiesincluding the death penalty (see below) because they have
been convicted of “terrorism” under vaguely defined laws. Further, the definition providesfor the
scope of imposing harsh pendties for committing crimes of “terrorism” under the pretext thet the
acts were “violent”, without clear criteria defining the degree. These could include, for example,
acts by political opposition, including their freedom of expresson and association (plesse see
below).

Amnesty Internationa is concerned at the incluson of the “threat” to violence in the
definition. This could potentially be used againgt people who are not accused of committing
violence, but for their dleged ffiliation with certain politica opposition parties that use violence,
snce such affiligtion may be seen asthreat to commit an act of violence, asin the first sentence
of the definition. The Rome Statute does not inits definition include “ threat”, but limitsthe crimind
responghility for those who commit, whether individualy or with others, orders, solicits, or
induces the commission of a crime (Article 25 of the Rome Statute). Furthermore, the mere
afiliaionwith aviolent politica group could lead to holding the person respongble for any violent
acts committed by the group on the basis of the mere &filiation, and not the actud involvement in
the act.

The definition can aso be read as applying to non-violent conduct in that it includes
"occupying or seizing” public or privateingalations or property. Inthelight of the absence of clear
definition of what degree conditutes "terrorism" or violence, this could include people
demondrating in front of or ingde a government or company building, or in them, or Stting on a
public road, and therefore pose a clear threat to people's right to freedom of association and
freedom of expression.

The definition used in the Arab Convention is very smilar to the definition of "terrorism”
in Article 86 of the Egyptian Pend Code*® The Human Rights Committeg, when examining
Egypt’s second periodic report of its implementation of the ICCPR, noted that the definition
contained in the legidation was S0 broad that it encompassed a wide range of acts of differing

“ The wording on "terrorism" was introduced to the Penal Code through the 1992 Law No. 97, which
amended the Egyptian Penal Code.
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gravity.*

Further, dthough the Convention makes reference to “terrorist purposg”’ (article 1 (3)),
“terrorist dements’ (article 3(1) (1)), and “terrorist group” (article 4(1)(1)A)), the Convention
does not include any definition of those terms. Similarly, Article 2 of the Convention defineswhat
isnot a“palitica crime’, but does not define what is a politica crime.

Fndly, it is worth noting that the Convention, in its definition of “terrorism” includes
attacks which cause “damageto ... any public facility or public ... property”. In certain Stuations,
such attacks could include conduct not prohibited by internationd humanitarian law in non-
internationa armed conflict. Some observers fear that by making such conduct which is not
prohibited by internationa humanitarian law in non-international armed conflict a crime of
"tarroriam”, which al states must repress, could make lawful acts of war crimes of “terrorism”
rather than legitimate acts of war, which are accepted by international humanitarian law. In that
case, members of amed politica groups will lose an important incentive to comply with
internationdl humanitarian law, since they will fed that whatever they do will be perceived as a
crime of internationa concern. Other observersfear that by [abelling such conduct as*“terrorist”,
government armed forces will stop seeing people taking adirect part in hostilities as protected by
international humeanitarian law.

2.2 General concerns

In generd, there is no reference in the body of the Convention to international human rights law,
and the Conventionmakes reference only to nationa law of the states parties and the Convention
itsdf. However, internationd human rights law should take precedence over naiond law or
regiona agreements.> For example, in measuresto combat “terrorism”, sates parties undertake
towork towards" arresting and trying perpetrators of terrorism crimesin accordance with nationa
legidation or extraditing them in accordance with the provisons of this Convention or bilatera
agreements between the requesting and requested States’ (Article 3(2) (1)). Arresting and trying

49 See UN Doc. CCPR/C/79/Add.23, para. 8 (9 September 1993).
%0 See Vienna Convention on the Law of Treaties.
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perpetrators has to be in full conformity with internationa human rights law concerning the right
tofair trid, the presumption of innocence, and theright to chalengethelegdity of detention. States
mug also respect the prohibition of torture. These are rights that cannot be derogated from
according to Article 4 of the ICCPR, as confirmed by the Human Rights Committee™ In the
provisions in the Convention concerning the extradition of criminds, it isstated that extradition has
to be in accordance with the principles and conditions stipulated in the Convention (Article 5).
Thereis, however, no mention of the requirement to repect internationa or human rightslaw and
standards of international humanitarian law, dthough there isa clear potential for abuse or error
under extradition procedures that could lead to violations of human rightslaw, and during armed
conflict, of international humanitarian law (see section below on extradition).

The Convention also does not make clear that its provisions apply to crimes committed
by any person, including agents of the state. Crimes that are under internationa crimind law are
the concern of theinternationa community, and when they are of agrave naturelike genocide, war
crimes, crimes againg humanity and torture, should be investigated and prosecuted regardl ess of
the officid capacity of the aleged perpetrators. Human rights law requires states to provide
reparations for victims of violations. The right to reparations includes bringing those responsible
for such crimesto judtice, regardless of their officid capacity. Thisisreflected in Article 3 of the
ICCPR, and Article 5 of the Convention againgt Torture. Article 27 of the Rome Statute Sates
that the Statute:

shall apply equally to all personswithout any distinction based on official capacity.
In particular, official capacity as a Head of Sate or Government, a member of a
Government or parliament, an el ected representative or a gover nment official shall
inno case exempt a person fromcriminal responsibility, nor shall it, in and of itself,
constitute a ground for reduction of sentence.

It further States that:

immunities or special procedural ruleswhich may attach to the official capacity of
a person, whether under national or international law, shall not bar the Court from

51 UN Doc. CCPR/C/21/Rev.1/Add.11, para. 16.
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exercising itsjurisdiction over such a person.®

Not only does the Convention contain no clear reference to crimes committed by Sate officias,
but it o givestheimpresson that thereisno responsibility of the statein any case. For example,
Article 18 of the Convention refersto the “civil” rights of the victims that result from the case. It
does not guarantee the right to reparations when such acts are committed by agents of the state
and dtate officials as mentioned above.

Artide 3 (2) (5) of the Convention provides for “ suitable incentives to encourage people
to inform on terrorist acts, supply information aiding their discovery, and cooperate in the arrest
of their perpetrators’. Congdering that there are many problems regarding the definition of acts
of “terrorism” as discussed above, and that such definition could lead to the infringement of many
rights, such as freedom of expression and association, Amnesty Internationd is concerned that
informers may be paid to provide information. In such cases the court and the accused should be
aware that a witness was paid a reward 0 as to be able to chdlenge the credibility of the

testimony.

2.3 The death penalty

Amnesty Internationa opposes the death pendty in al cases asit violatestheright to life and is
the ultimate crue, inhuman, and degrading punishment. The Specid Rapporteur on extrgudicid,
summary and arbitrary executions stated that:

The death penalty must under all circumstances be regarded as an extreme
exception to the fundamental right to life, and must as such be applied in the most
restrictivemanner possible. Itisalsoindispensablethat all restrictionsand fair trial
standardspertaining to capital punishment contained ininternational humanrights
instruments are fully respected in proceedings relating to capital offences.®

21 bid.

53 Report of the Special Rapporteur on extra-judicial, summary or arbitrary executions to the Fifty-Seventh
session of the Commission on Human Rights, UN Doc. E/CN.4/2001/9, para. 76.
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This gppliesto dl countries regardless of which internationd treaty they have or have not ratified.
Further, Article 6 (2) of the ICCPR limitstheimposition of the death pendlty, in the Satesthat il
maintain the punishment, to the most serious crimes. The Convention does not contain any such
restriction. Article 6 (2) of the|CCPR isanon-detonable right under any circumstancesincluding
states of emergency (see earlier on derogations and states of emergency). Thisis aso reflected
in the Safeguards guaranteeing protection of the rights of those facing the deeth pendty, which
dated that "most serious crimes’ mean that "their scope should not go beyond intentiond crimes
with lethd or other extremely grave consequences' (Safeguard 1). This has been confirmed by
the most recent resolution of the Commission on Human Rights on the question of the desth
penaty, which aso emphasized “that abolition of the death pendty contributesto the enhancement
of human dignity and to the progressive development of human rights'®* The Commission
resolution also sates that deeth penaty should not be imposed for *non-violent financia crimes
or for non-violent religious practice or expression of conscience”.> The resolution calls upon
statesthat till maintain the death pendty to progressively redtrict the number of offencesfor which
the desth pendty may be imposed; and to establish a moratorium on executions, with a view to
completdy abolishing the desth pendty.*

Amnesty Internationd is concerned that the Convention provides for the widening of the
scope of the deeth pendlty in practice in many countries under the pretext of punishing crimes of
"terrorism”. Particularly, the Convention does not limit deeth pendty to the most serious crimes,
and could lead in practice to Stuations whereby the desth pendty isimposed on new crimes that
are labdled “terrorig” crimes, ingtead of joining the worldwide trend and the recommendations
of the Commission on Human Rights to limit and decrease the scope of the degth pendty.

In view of theirreversble nature of the punishment, international human rights sandards
require that careful and thorough application of fair trial standards are observed inthe cases of the

54 Commission on Human Rights Resol ution 2001/68 “ The Question of the death penalty”, UN Doc.
E/CN.4/RES/2001/68 (25 April 2001), preamble.

%5 |bid. para. 4 (b).
%6 | bid. para. 5.
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death pendty. The desth pendty Safeguards emphasize that the guilt of the accused person must
be established on the basis of cear convincing evidence leaving no room for an adternative
explanation of the facts. (Safeguard 5). The find judgment must be issued only by a competent
court after a process that gives al possible guarantees of fair trid. (Safeguard 7). The Human
Rights Committee has stressed that “[t]he procedura guarantees [in the ICCPR] must be
observed, including the right to a fair hearing by an independent tribund, the presumption of
innocence, the minimum guaranteesfor the defence, theright to review by ahigher tribunal. These
rights are gpplicable in addition to the right to seek pardon or commutation of the sentence.”’
Amnesty Internationa is concerned that none of these rights are guaranteed in the Convention.

For example, the Specid Rapporteur on extrgudicid, summary or arbitrary executions
expressed his concern about the apparent lack of respect for fair tria standards in trids leading
to the impaogition of capita punishment in the Libyan Arab Jamahiriya as well as disregard of the
safeguards which guarantee protection of the rights of those facing the death pendty.%®
Commenting on Syria, the Human Rights Committee expressed great concern that:

the number of offences punishable by the death penalty [in Syria] .... isparticularly
disturbing in the light of precise, consistent reports alleging that a large number of
sentences have been passed and executions carried out following unfair trialsin
which the accused were sentenced although evidence was used that had been
obtained through confessions which had been extracted under torture.>®

Amnesty Internationa's concerns in this regard are exacerbated by the fact that dl the
states members to the Arab League retain the death pendty, and none of them is a party to the
Second Optiond Protocol to the International Covenant on Civil and Politica Rights, aming &
the abalition of the desth pendty (see Annex 1 on Ratification of Internationa Instruments).
Furthermore, saverd statesmembersof the Arab League have introduced harsher penatieswhen

5 Human rights Committee, General Comment no. 6, Article 6: Right to Life, para. 7.

%8 Report by the Special Rapporteur on extrajudicial, summary or arbitrary executions, E/CN.4/1996/4, 25
January 1996, para. 300.

%9 Concluding Observations by the Human Rights Committee: Syrian Arab Republic, UN Doc.
CCPR/CO/7TU/SYR, para. 8.
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they introduced “terrorism’ legidation, including introducing the death pendty for crimesthat were
previoudy punishable by life imprisonment, or made crimes punishable by desth if committed as
actsof "terrorigm”, which are normally punishable by alesser punishment. Thiswasthe casewhen
Egypt introduced its"anti-terrorism” legidation in 1992. The Human Rights Committee was of the
opinionthat the definition of “terrorism” introduced in 1992 should be reviewed, especidly inview
of the fact that it enlarges the number of offences whichare punishable by the desth pendty. The
Committee underscored that according to Article 6(2) of the | CCPR, only themost seriouscrimes
may lead to the desath pendty.®

Concerning Kuwait, the Human Rights Committee expressed “ serious concern over the
large number of offences for which the degth pendty can be imposed, including very vague
categories of offencesrelating to internal and externd security ....” The Committee recommended
that the provisons of Article 6 of the ICCPR be “ drictly observed and that the desth pendlty is
not imposed except for crimes that can be seen to be the most serious crimes...."% On Irag, the
Human Rights Committee expressed concern about the increase in the categories of crimes
punishable by the deeth pendty, and that the new categories include non-violent crimes. The
Committee recommended that Iraq abolishes the deeth pendty for crimes which are not among
the mogt serious crimes®?

Another concern is that the Convention does not have clear provisons, in line with
international human rights law, prohibiting the imposition of the desth pendty againgt children,®
pregnant women and mentally handicapped persons.®* The Specia Rapporteur on extrajudicia,

€0 See UN Doc. CCPR/C/79/Add.23, 9 September 1993, para. 8.

€1 Concluding Observations of the Human rights Committee: Kuwait, UN Doc. A/55/40, paras 452-497 (19
July 2000).

62 Concluding Observations of the Human rights Committee: Irag, UN Doc. CCPR/C/79/Add.84, para 10.

& A person under the age of 18 years when they committed the offence.

& Article 6 (5) of the ICCPR and Article 37 (A) of the Convention on the Rights of the Child prohibit the
imposition of the death penalty on persons who were under the age of eighteen when they committed the
crime. Article 6 (5) of the ICCPR also prohibits the implementation of the death penalty on pregnant
women. The Safeguards guaranteeing protection of the rights of those facing the death penalty addsto
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summery or arbitrary executions, and who aso has the mandate to look &t the question of the
death pendty, hasreported to the Commission on Human Rightsin 2001 that the Idamic Republic
of Iran, Nigeria, Pakistan, Saudi Arabia, Y emen and the United States of Americahave executed
persons who were under the age of eighteen at the time of the crime. Saudi Arabiaand Yemen
are members of the Arab League. ®

UN treaty bodies have often expressed concern over theimposition of the death pendty
incountries of the region, raising many of theissues discussed above. When reviewing the second
periodic report of Algeria, the Human Rights Committee noted in 1998 that:

whilethe Emergency Decree of 1992 relating to " subversion of terrorism' hasbeen
repealed, some of its provisions have been incorporated in the normal penal laws.
Those provisions prescribe an increased number of offences for which the death
penalty may be imposed; a lowering of the age to 16 for which a person may be
liable to such a penalty; an extension from 2 to 12 days for which a suspect may be
administratively detained incommunicado; and a definition of "terrorist” or
"subversive" activities which lendsitself to abuse.®®

The Committee recommendsthat the amendmentsto the Penal Law be brought into
strict compliance with articles 6 and 9 of the Covenant.

It should be noted that the death pendlty is not one of the punishments that the International
Crimina Court can impose, despite the seriousness of the crimes dedlt with by the Court.

the prohibition related to the imposition or implementation of the death penalty against children and
pregnant women, also prohibit imposing the death penalty on new mothers or those who have become
insane. These standards have been affirmed by several resolutions and reports of the UN, including the
Report of the Special Rapporteur on the question of disappearances and summary executions, UN Doc.
E/CN.4/2001/9, 11 January 2001, and UN Commission on Human Rights Resol ution 2001/68 on the question
of the death penalty, UN Doc. E/CN.4/RES/2001/68, 25 April 2001.

 UN Doc. E/CN.4/2001/9, 11 January 2001, para. 81.

® Concluding Observations of the Human Rights Committee : Algeria, 18/08/98, CCPR/C/79/Add.95, para.
1
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2.4 Juridiction over thecrimes

The Convention limits the possibility of extradition to three specific cases: fird, where the crime
was committed in the territory of the requested dtate, except where this crime damaged the
interests of the requesting state (Article 6(C)); second, where the crime was committed outside
the requesting state by a non-nationa and the law of the requested state does not permit bringing
of chargesfor such crimeif committed outside itsterritory (Article 6 (F)); and third whenthelegd

systemof the requested state does not permit the extradition of itscitizens (counter tothe principle
of either try or extradite) (Article 6 (H)). It is clear that the Convention is inconsstent with
principles of internationd law over pursuit, and in some cases requires the exercise of universa

jurisdiction over grave human rights violaions, and violations of international humanitarian law.

Theseinclude (1) crimesunder internationd law, such aswar crimes, crimesagaingt humanity, and

genocide, as wdll astorture, extrgudicid executions and “disappearances,; and (2) crimes under

nationa law of international concern, such as hijacking, hostage taking, and attacks.®” Customary
internationdl law and treaty law have devel oped now to require states to exercisejurisdiction over

certain grave crimes under internationa law. Thisis evident, for example, in the obligation under
the Geneva Conventionson every contracting party to search for persons suspected of committing
or ordering grave breaches of the Conventions and to bring them to justice in their own courts,

or to extradite them to a state which have provided a prima facie evidence against them, or to
surrender them to an internationa crimina court (see earlier concerning armed conflict and a
discussion on grave breaches). Smilarly, the Convention againgt Torture requires states parties
who find a person in their jurisdiction who is suspected of having committed acts of torture to
submit the case to its competent authorities for prosecution, or extradite the person to another
state which is able and willing to prosecute (Articles 5 (2), 7, and 8 of the Convention against
Torture). Itisalso now increasingly recognized under generd principles of law that states must try
or extradite persons suspected of genocide, crimes againgt humanity, extrgudicia executions,

enforced disappearances, and torture.®®

7 Amnesty International takes no position on these crimesper se.

8 See: “Universal Jurisdiction: The duty of states to enact and implement legislation, Amnesty
International, September 2001", Al Index: IOR 53/002/2001.
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2.5 Impunity

The Convention contains some provisonsthat could provide impunity for perpetrators of certain
crimes, including those crimes that fal clearly under the responshility of the internationa
community to investigate, and where there is sufficient evidence to prosecute on the basis of
universd jurisdiction.

For example, the Convention states that extradition is not permitted “if afind judgement
in the crime, having res judicata force, has been issued in the requested Contracting State or in
athird Contracting State.” (Article 6 (d)) However, Amnesty Internationa isconcerned that there
might be ingtances where such find judgment imposes a punishment that is not proportionate to
the gravity of the crime committed and the circumstances of the offender, when the crime amounts
to acrime under internationa law.%® For example, Article4 (2) of the Convention againgt Torture
statesthat each Sate party shal makeactsof torture offences* punishable by appropriate pendties
which take into account their grave nature.” It is recognized that no person shall be tried and
punished again for an offence in the samejurisdiction for which he or she has aready been findly
convicted or acquitted in accordance with the law and pend procedures of that country (ne bis
inidem).” A retrid for the same conduct or anew case opened for trid on other conduct related
to that case, particularly in such Situations when there is new evidence, or in Situations where the
initid trial occurred for the purpose of shielding the person concerned from crimina responsbility,
or in such cases when the trid was not conducted independently, impartialy, or according with
far trid standards and the norms of due process when the conduct is a crime under internationd
law will avoid impunity.”™

Furthermore, the Convention specificaly doesnot alow for extradition in caseswhen an

% See Report of the Eighth UN Congress on the Prevention of Crime and Treatment of Offenders, UN Doc
A/Conf.144/28, rev. 1 (91.1V.2), Res 1(a), 5(C), 1990.

" Seefor example Article 14 (7) of the ICCPR, and Article 20 (1,2) of the Rome Statute. It should be noted
that the principle of ne bisin idemapplies only within the same jurisdiction.

" The need to permit retrialsin such circumstances is recognized in Article 20 (3) of the Rome Statute
allowsfor are-trial by the Court and should be recognized in the case of national courtsaswell.
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amnesty has been issued covering the perpetrators of these crimesin the requesting sate (Article
6 (G)). Amnesty Internationd is concerned that amnesties might be issued when agtateisunable
or unwilling to try adleged perpetrators of crimes under internationd law. Amnesties and smilar
measures of impunity that prevent adetermination of guilt or innocence by acourt, the emergence
of the truth, and full reparation for victims are contrary to internationd law. It is the duty of the
stateto try those who are suspected of crimes, rather than finding waysto amnesty them. Not only
that victimsand their familieswill not, in cases of amnesties, receivejugtice, but thosewho actualy
committed crimes might continue to commit them if they are not properly tried.

The Convention dso prohibitsthetrial or detention of awitnessor expertinastatewhere
he or she isto provide information on a case in a date that has requested extradition. Although
this is generaly postive for protection of witnesses and experts, as mentioned earlier, if such
witness or expert has him or hersdf beeninvolved in grave violaionslike torture, grave breaches,
genocide, war crimes or crimes againg humanity, it is the responghbility of the state in which this
person isto bring him or her to trid for such actions. Universd jurisdiction legidation is essentid
to fulfil such obligations.

Another potentia problem of impunity arisesfrom Article 6 (H) of the Convention, which
limits the possibility of extradition only in such cases when both states involved have provided in
thar nationd legidation that the conduct is punishable by more than one year's imprisonmen.
However, there might be such cases when one the of the states does not punish such conduct by
its nationdl legidation for more than one year. Extradition in such casesis not possible athough,
as discussed earlier, such conduct might fall under the concern of theinternational community and
there is a clear obligation to try, extradite, or surrender to an internationa criminal court. For
ingtance, tortureisnot clearly punishable by law in many countrieswhich are membersof the Arab
League. Both the Committee againgt Torture and the Human Rights Committee have raised
concerns on such cases in those Arab countrieswheretortureisnot clearly defined, isnot clearly
made a crime, or there isno clear punishment for such crimesin nationd laws. In some countries,
dthough torture is made acrimein law, thereisno clear definition of torture, or the onethat exists
Is not in line with the definition in Article 1 of the Convention againgt Torture. These include
Algeria, Egypt, Irag, Jordan, Kuwait, Morocco, Sudan and Saudi Arabia.
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2.6 Guaranteesfor fair trial

Artide 3 (2) (1) of the Convention details measuresto arrest and try accused persons. However,
the Convention is totaly slent about guarantees for fair trid for those accused of crimes of
“terrorism”, and in some casesincludes provisonsthat actualy undermine such safeguards. States
are obliged under human rights standards to guaranteefair trid standardsto al persons, including
those accused of acts that amount to “terrorism” under nationa laws. There is also an absolute
obligation to ensure that the right to fair trid is respected in any Stuation, including states of
emergency and armed conflict (see further on thisin Part 1).

Internationa human rightslaw and standards provide safeguards before and during trid . "
Such safeguardsinclude the right of a detained person to be informed immediatdly of the reasons
of their arrest or detention, and the right to be informed promptly of the charges brought against
them (Principle 13 of the Body of Principles for the Protection of All Persons under Any Form
of Detention or Imprisonment (the Body of Principles)). Theright to beinformed in alanguagethat
they understand and foreign nationas should have the right to access to consular representatives
(Principles 13 and 16 of the Body of Principles and Article 36 of the Vienna Convention on
Consular Relations). Theright to access, without delay, to legal counsel beforetrid, and the right
to have time and facility to communicate confidentialy with counsd (Principles 1 and 22 of the
Badc Principles on the Role of Lawyers and Principle 17 (1) and 18 (4-5) of the Body of
Principles). Detainees should have prompt access to the outside world, including access to their
families and independent doctors (Principles 16 (1), 19, and 24 of the Body of Principles). This
iscrucia as a safeguard againg torture.

A cornerstone of the right to fair trid is the presumption of innocence. It is, therefore,
essentid that al the procedures are based on that premise, and that there are guarantees for the
accused person to challenge the lawfulness of hisor her detention, through procedures of habeas
corpus or amparo (Article 9 (4) of the ICCPR). This is an essentid safeguard againgt, for
example, arbitrary detention and torture (see section below on detention). The Convention does
not mention any of these rights.

2 For adetailed discussion on fair trial standards, see: “Fair Trial Manual”, December 1998, Al Index POL
30/02/98.
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Duringtria, everyone hastheright to equal accessto courts, regardless of whether or not
they are accused of crimes of "terrorism”. They must be tried by a competent, independent, and
impartia tribunal, established by law (Article 14 (1) of ICCPR and Principle 5 of the Basic
Principle on the Independence of the Judiciary). In practice, state security courts, or tria
according to state security legidation are invoked in dmogt dl the countries of the region to try
those accused of “terrorism”. Severad human rights treaty-bodies have expressed concern about
such courts and legidation in each of these countries. In the case of Kuwait, the Human Rights
Committee expressed concern “ about the number of personstill detained under prison sentences
handed down in 1991 [during the Gulf War] by the Martid Law Courts in trids which did not
meet the minimum standards set by Article 14 of the Covenant....” The Committee suggested that
those cases should bereviewed by an independent and impartial body, and compensation, where
appropriate, should be paid pursuant to Article 9 (5) and 14 (6) of the Covenant.” On Jordan,
the Human Rights Committee recommended that the state party considers the abolition of
exceptiona courts such asthe State security courtsand alow the ordinary judiciary to recover full
crimind jurisdiction in the country.” Similar concerns on such courts has been expressed by the
HumanRights Committeein the case of Syriain reation to theincompatibility of the State Security
Court with the ICCPR, and the Committee suggested that “the procedures of the State Security
Court scrupulous respect the provisons of Article 14, paragraph 3 of the Covenant, and should
grant the accused person the right to appea againg the Court's decisions (Article 14, paragraph
5 of the Covenant).'”

On Egypt, the Committee againgt Torture expressed concern about “the existence in
Egypt of many specid courts, such asthe military courtswhose functioning would suggest that they
are subordinateto the head of the executive branch, since some provisons of the Act onthe State
of Emergency authorize the President of the Republic to refer cases to the State security courts

3 Concluding observations of the Human Rights Committee: Kuwait, UN Doc. A/55/40, 19 July 2000, paras.
17 and 18.

™ Concluding observations of the Committee against Torture : Jordan. UN Doc. 26/07/95. A/50/44, para.
175.

 See Concluding Observations of the Human Rights Committee: Syrian Arab Republic, UN Doc.
CCPR/ICO/71/SYR. para. 16.
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and to approve the decisions handed down.””® The Human Rights Committee commented on
these courts in Egypt raising concern at the long duration of the state of emergency in Egypt,
dating further that:

under the Emergency Act, the President of the Republic isentitled to refer casesto
the State security courts, to ratify judgments and to pardon. The President'sroleas
both part of the executive and part of the judiciary systemis noted with concern by
the Committee, not withstanding that in the matter of appeal it was explained that
it would act only to reduce sentences. On the other hand, military courts should not
havethe faculty to try cases which do not refer to offences committed by members
of the armed forces in the course of their duties.”

The Committee also stated its concern about the multitude of specid courts in Egypt. From the
point of view of legal condgstency in the judicia procedure and procedura guarantees it is
important that specia courts exist as an exceptiona measure, if at dl, the Committee said.”

The Human Rights Committee has noted generdly that “quite often the reason for the
edablishment of such courts is to enable exceptiond procedures to be applied which do not
comply with norma standardsof justice.” ™ Amnesty Internationa has frequently raised its grave
concerns over the use of such exceptiona laws and legidation, which have facilitated many
violaions of the right to fair trid.

Itisagenerd principle of human rightsthat hearings must be public. Exceptions are only
permissible on the grounds of moras, public order (whichrdates mainly to the order in the court
room, and nationa security in a democratic society (Article 14 (1) of the ICCPR). The Human
Rights Committee has stated that gpart from these exceptions, the public in generd, including

8 Concluding observations of the Committee against Torture : Egypt. UN Doc 12/06/94. A/49/44, para. 88.
" Concluding Observations of the Human Rights Committee : Egypt UN Doc. CCPR/C/79/Add.23, para9.
8| bid. para. 11.

" Human Rights Committee: General Comment 13, Equality before the courts and the right to afair and
public hearing by an independent court established by law (Art. 14), 13/04/84, para 4.
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members of the press must have access to hearings, and this should not be limited to a certain
group of people®® Again, there are no guarantees for public hearings in the Convention.

Those detained and brought to trid for crimes classfied as acts of “terrorism” that occur
during armed conflict, either nationd or internationd, gill have guarantees to fair trial under
humanitarian law. The Human Rights Committee has dtated that “[d]uring armed conflict,
internationa or non-internationa, provisons of humanitarian law become applicable and help, in
addition to provisons in article 4 and article 5, paragraph 1, of the Covenants, to prevent the
abuse of a State’' s emergency powers.” Article 75 of the Additiona Protocol 1 of the Geneva
Conventions, and Articles 82, 88, and 99 of the Third Geneva Convention contain provisonson
far trid during internationd armed conflict. Specific provisons on fair trid of civilians during
internationa armed conflict are contained in Articles 64 to 78 of the Fourth Geneva Convention.
CommonArticle 3 of the Geneva Conventions contains provisonsthat relate to non-internationa
armed conflict. It states that:

In the case of armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties, each Party to the conflict shall be
bound to apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members of armed
forceswho havelaid down their armsand those placed hors de combat by sickness,
wounds, detention, or any other cause, shall in all circumstances be treated
humanely, without any adver se distinction founded onrace, colour, religion or faith,
sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any time and in

any place whatsoever with respect to the above-mentioned persons:
(a) violenceto life and person, in particular murder of all kinds, mutilation, cruel

treatment and torture;

8 General Comment 13, para 6.

81 CCPR/C/21/Rev.1/Add.11, para 3.
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(b) taking of hostages,

(c) outrages upon personal dignity, in particular humiliating and degrading
treatment;

(d) the passing of sentences and the carrying out of executionswithout previous
judgement pronounced by aregularly constituted court, affording all thejudicial

guaranteeswhich arerecognized asindispensable by civilized peoples (emphasis
added).

Defence lawyers should have equal access to information and evidence, and adequate
time and facilities to prepare a defence as afforded the prosecution. Amnesty Internationd is
concerned that the Convention dtates that contracting states “shdl undertake to maintain the
confidentidity of information shared between them and not to supply it to any non-contracting
state or other body without first obtaining the consent of the state where the information
originated” (Article 4(1) (5)). This provison should expresdy Sate that the right of defence
lawyers to exculpatory information and evidence which isin the hands of the state concerning the
case, and therefore affect the possibility of providing adequate defence to the accused person.

Findly, Articles24, 25 and 26 of the Convention alow for “ preventative custody”, which
shdl not exceed sixty days. There is no requirement that the detained person shal be brought
before ajudge during that period. Several human rights mechanisms have siressed theimportance
of bringing aperson promptly beforeajudge. For example, the UN Specia Rapporteur ontorture
has stressed - in the case of Turkey - that legidation should “ ensure that any extensons of police
custody are ordered by a judge, before whom the detainee should be brought in person; such
extengons should not exceed a tota of four days from the moment of arrest or, in a genuine
emergency, seven days, provided that the safeguards referred to in the previous recommendation
are in place.”® The Human Rights Committee has stressed the same period of time when it

8 Principle 21 of the Basic Principles on the Role of Lawyers states that: “[i]t is the duty of competent
authorities to ensure lawyers access to appropriate information, files and documentsin their possession or
control in sufficient time to enable lawyersto provide effective legal assistance to their clients. Such
access should be provided at the earliest appropriatetime.”

8 Turkey (27 January 1999) E/CN.4/ 1999/61/ Add.1, para. 113.B.
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considered the report of Kuwait.3* Amnesty International considers the period of 60 days under
“preventative detention” to be excessvely long and thus amount to arbitrary detention. Thisis
confirmed by the views of the Human Rights Committee concerning Peru as it conddered that
detentionfor up to 15 daysin cases of “terrorism”, drug trafficking and espionage did not comply
with Article 9 of the ICCPR.%

2.7 Detention

The Convention falls to incorporate safeguards for the rights of detainees. For example, the
Convention does not guarantee the right to be promptly brought before a judge, and to be tried
within reasonable time, or released (Article 9 (3) of the ICCPR). The Convention aso does not
indude a prohibition of arbitrary detention as required by Article 9 (1) of the ICCPR. The
Convention does not include a clear prohibition of torture and cruel, inhuman, or degrading
treatment or punishment. The Convention also does not require that detention conditions should
be humane. It dso does not include a clear prohibition on the use of “any statement which is
established to have been made as a result of torture ... as evidence in any court proceedings,
except againgt a person accused of torture as evidence that the statement was made” (Article 15
of the Convention againg Torture).

2.8 Freedom of expression and therole of the media

The Convention contains some provisonsthat clearly threaten the right to freedom of expression
as guaranteed by Articles 19 of both the Universa Declaration of Human Rightsand the ICCPR.

For example, Article3(1)(7) of the Convention isconcerned with measuresto " strengthen
the activities of the security media services, and the coordination between them and the media
activitiesin each country. It is not clear from the Convention what these measures are and there

84 A/55/40, paras 452-497, (19 July 2000), paras 20, 21.

8 Concluding Observations by the Human Rights Committee: Peru, UN Doc. CCPR/CO/70/Per (15
November 1999), para. 13.
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isaclear risk that they could beinterpreted to alow for censorship and interference with freedom
of expression in the generd civilian media, imposad or required by the "security media services',
on the pretext of "security”, which is again not defined.

Article (2 (b) (1, 2)) consders attacks on monarchs, presidents, heads of governments,
and other senior officids not to be politica crimes, even if paliticaly motivated. However, the
Convention does not contain any definition of what are deemed to be palitica crimes. Article 6
(@) of the Convention does not dlow for extradition for political crimes. This indicates that
extraditionisalowed in non-political crimes. It followstherefore that the attacks mentioned above
are extraditable under the Convention. However, it isnot clear what such attacks mean. Amnesty
Internationd is concerned that the word “ attack” may bewidely interpreted to include expresson
of opinion or criticism. In such case, any measure taken againgt the person, including tria or
extradition, would violate the fundamenta right to freedom of expression.

2.9 Right to privacy

Article 3 (1) (4) and (8), and Article 4 (1) (3) inthe Convention relateto the issue of cooperation
indevel oping surveillance and monitoring systemson borders, creeting and devel oping information
databases rdaed to "terrorigt” individua s and groups, and information on " combetting terrorism’.
The Convention does not require judicid review or prior judicid authorisation when such
measures are used againg individuas and groups. Such measures of survelllance and monitoring
are thus not regtricted and could be interpreted and implemented very widdly. Thisis particularly
so since the Convention does not define clearly "terrorist dements’. A dtuation might arise,
therefore, wheretheauthoritieswoul d be collecting and exchanging information about peoplewho
are engaged in peaceful legitimate activities, and where the methods used to collect information
may breach privacy rights. As such, they could lead to measures that interfere with the right to
privacy as guaranteed by Article 17 of the ICCPRand Article 12 of the Universal Declaration of
Human Rights

2.10 Judicial review and other safeguards

As discussed above, the Convention places wide-ranging powers in the hands of the executive
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and does not require that there should be any judicid review of such measures. Problems are
evident intheabsence of any provisonto dlow for chalenging lavfulnessof detention, particularly
in the light of the wide detention powers that are provided and which could lead to arbitrary
detention, as discussed above. Smilarly, limits on freedoms of expresson, and possihilities of
measures of surveillance are subjected to decisons and measures of the executive, based on
Security consderations, without a provison for ajudicid review to chalenge the legdity of such
measures and the extent to which they can be used.

Thereis aso the need for guarantees of judicia safeguards and review to chalenge the
legdlity of detention and challenging failure to adhereto fair trid procedures. Requestsof judicia
delegation of powers to another state to undertake on its behdf any judicid procedure of acase
related to a "terrorist crime’, according to Article 9 of the Convention are carried out in
accordance with provisions of domestic law, and not internationa human rights law. Judicia
review should be available to chalenge the lawfulness of such delegation requests under
internationa law.

Thereisdso aneed for effective measures of scrutiny, including independent investigation
of theactivitiesof theintelligence services, and requiring that they obtain prior judicid authorisation
before they conduct certain surveillance activities that may breach human rights, including right to
privecy.

2.11 Extradition

Articles 6 to 8 of the Convention govern extradition. However, these articles include no
safeguardsin relaionto surrender of individuasor extradition. Amnesty Internationa believesthat
surrender and extradition must not be carried out to a jurisdiction where they would become
prisoners of conscience,®® be subjected to the imposition of the death pendlty, or torture, cruel,
inhumean or degrading trestment or punishment. Amnesty International would aso require that
aleged perpetrators should have afair trid. With respect to crimes under internationd law such

8 Prisoners of Conscience, according to Amnesty International’ s mandate, are people who are detained for
their beliefs or because of their ethnic origin, sex, colour, language, national or social origin, economic
status, birth or other status, and who have not used or advocated violence.
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as genocide, crimesagaingt humanity, war crimes and torture, Amnesty International believesthat
states should extradite suspects, subject to the above restrictions, or submit the cases to the
relevant authorities for the purposes of prosecution. Article 3 of the Convention againgt Torture
prohibits the return (refouler) or extradition of a person to another state where there are
substantia grounds for believing that he or she would bein danger of being subjected to torture.
In determining whether there are such grounds, states shall take into account dl relevant
congderations including whether thereis acongstent pattern of gross, flagrant or massviolaions
of human rights (Article 3 (2) of the Convention againgt Torture). It isimportant to note here that
the Convention againgt Torture did not limit such congderations only to patterns of torture, but
other grave violations of human rights. (See dso below in relation to refugees and asylum
seekers).

Amnesty International has expressed its concern repestedly over the existence of such
patterns of violations of human rights, including torture, unfair trias, and the degth pendty in many
countries of the Middle East and North Africa

There are examples, including in the region, where provisons in extradition agreements
meet such standards. One such example is a bilaterd extradition agreement between Spain and
Morocco, signed on 30 May 1997, which provides that “extradition should not be carried out if
thereisreason to believe that the person in question will be subjected to a procedure which does
not afford the guaranteesinternationally considered to be essentid for ensuring respect for human
rights, or that he will serve his sentence in inhumane conditions, and if there is serious reason to
believe that the extradition request has been drawn up for the purpose of implementing apendty
or indtituting proceedings based on congderations of race, reigion, nationdity or political opinion,
or that the person is in danger of receiving worse trestment on account of one of those
considerations.”®’

The Convention does not dlow for extradition if “upon the arriva of the extradition
request, the case hasexpired or the pendty isnull and void by |gpse of time, according to thelaw
of the requesting Contracting sate” (Article 6 (E)). Internationd law places the responsibility on
the international community to act on certain cases of grave human rights violations and are of

87 Second Periodic Report of Morocco to the Committee against Torture, UN Doc. CAT/C/43/Add.2 (5
January 1999), para. 38.
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concern to the international community.® In such cases, there can be no tatute of limitation on
the crime by lapse of time or otherwise. This is confirmed by Article 29 of the Rome Statute
which gates that “the crimeswithin the jurisdiction of the Court shal not be subject to any satute
of limitations’.

2.12 Refugees and asylum seekers

The Convention is generaly slent about the duty to upholding the rights of refugees and asylum-
seekers, and to respect human rightslaw, the 1951 Convention relating to the Status of Refugees
(the UN Refugee Convention) and its 1967 Protocol, to which many Arab countries are parties.
The provisions on extradition might place refugees and asylum seekersin any state member of the
Arab League in avulnerable Stuation.

Specificdly, Article 3 (1) (1) of the Convention hasthe potentid of arbitrarily prohibiting
asylum-seekers or refugees from entering or resding in the country. It states that, in their
commitment to prevent and combat terrorist crimes, states parties shall work towards:.

preventing their territories being used asa [forum] for the planning or organizing
terrorist crimesor attempted crimes, or participating therein in any shape or form.
This shall include working to prevent terrorist elements frominfiltrating into their
territories, or residing therein either individually or in groups, or receiving,
harboring, training, arming, financing, or affording them any facilities.

Thisaticleis of concern asit could lead to decisons on asylum gpplications being made
not on the merit of the case but on the pretext that asylum-seekers or refugees might be
considered to be “terrorist dements’, a term that is not defined in the Convention. This could
affect groupsof peoplerather than ensuring that asylum casesareexamined on anindividua bass.
“Actsof terrorism” arenot expressy included as one of the recognised groundsfor excluson from
refugee status under the UN Refugee Convention. However, such acts are grounds for excluson

8 These include crimes under international law that are of concern to Amnesty International : war crimes,
crimes against humanity, and genocide, aswell as torture, extrajudicial executions, and “disappearances’.
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when they condtitute crimes againgt peace, war crimes, crimes againgt humanity, serious non-

political crimes outside the country of refuge, or acts contrary to the purposes and principles of
the United Nations. Amnesty International believes that a determination to exclude an individud
from refugee satus, in application of Article 1(f) of the UN Refugee Convention, should only be
mede after full condderation of the clam in afar and satisfactory asylum procedure. Each case
should be considered on an individua basis and according to facts and evidence, not suspicions.

Consdering the potentiadly very serious consequences of an incorrect decision for the
individual concerned, the procedure should comply with al procedural safeguards provided in
human rights law, notably to be informed that excluson is under consideration, and to have the
right to be informed of the evidence, to rebut the evidence and to apped againgt a decison to
exclude on the above grounds. Association with, or membership of agroup resorting to violence
or committing serious human rights abuses should not initsalf beaground to exclude an individua
from refugee satus, and family members should not be excluded by association. Where a head
of afamily isexcluded from refugee protection, the claim of hisor her family membersto refugee
satus should be considered in their own right.

Fndly, in the light of the wide extradition powers as mentioned above, Amnesty
Internationd is concerned that individuals might be returned to countries where they will face
serious human rights violations, including being subjected to torture, unfair trids, or the death
pendlty. States are obliged under human rights tresties to comply with the principle of non-
refoulement, generdly regarded as a principle of customary internationd law, and thus binding
on al dtates. States should ensure that dl the necessary safeguards are in place to prevent the
return of any individuas who are excluded from refugee satus to countries where they would
themsalves risk becoming victims of serious human rights abuses® The Convention does not
include any provision that guarantees this safeguard.

8 Thisprincipleisevident in Article 33 of the 1951 Refugee Convention, and Article 3 of the Convention
against Torture.
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PART THREE: Conclusons and Recommendations

In the light of the discussion above, Amnesty International believesthat there should be no further
ratifications of the Convention onthe basis of thetext that wasfinally adopted. Instead, new effort
should be made to revise the Convention to bring it into harmony withinternationa humean rights
and humanitarian law. Specific amendments should ensure that:

the Convention, in its various provisons, should refer to internationa human rights and
humanitarian law as the point of reference, rather than the Convention itsdf and the
various nationd legidation;

the Convention should State clearly that the crimes that it deals with relate to those that
are committed by any person, including ate officids or agents of the State;

the Convention should include a clear chapter that defines the different terms used init.
Such definitions should be in line with human rights law and should not infringe on rights
and freedoms protected by internationd human rights law including freedom of
association, expresson, and the right to privacy.

Amnesty Internationa opposes the death pendty in dl cases on the groundsthat it isthe
ultimate crue, inhuman and degrading punishment and violaes the right to life. Amnesty
Internationd calls on al member states of the Arab League to take immediate measures
to hat executions and to reconsider their policies on the use of the death pendty. They
should limit the impogtion of the desth pendty in the light of the resolutions of the
Commission on Human Rights, and should specificaly stop imposing the deeth penaty
for non-violent offences, redrict the number of offences punishable by death, and
establish a moratorium on executions pending total abolition of the desth pendlty.
Governments should ensure that thosefacing triasfor capita offencesare unconditionaly
guaranteed the additional safeguards for fair trid provided under the UN safeguards
guaranteeing protection of therights of those facing the death penalty; and ensure that the
death pendty is not imposed in law and practice on anyone aged under 18 at the time of
the offence.

the Convention should clearly embody the principle of “try or extradite’ and request Sate
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partiesto enact nationd legid ation that enablesthem to exerciseuniversal jurisdiction over
grave human rightsviolations and violations of internationd humanitarian law and not limit
the jurisdiction over crimes to territoria jurisdiction or passve or active territoria
jurisdictions, asis the case in the current text of the Convention;

there should be no provisons that could lead to providing impunity to perpetrators of
certain crimes, including the provisions on denid of extradition;

the Convention should include clear provisions that provide guarantees for fair trid that
are conggent with human rights and humanitarian law;

the Convention should include clear provisonsthat guaranteerightsfor thosein detention,
including access to the outsde world;

provisonsin the Convention that might infringe on freedom of expression or the right to
privacy, including the provisons about the definition of acts of "terrorism”, and the
provisons on survelllance, should be amended so that they are in line with internationd
human rights law;

the Convention should guarantee the right to judicia review and other smilar safeguards
for measures of redrictions that might be taken by the executive authorities in state
members, for example to chdlenge lawfulness of detention, limits on freedom of
expression, and measures of surveillance;

extradition provisons should be in line with human rights law, particularly to ensure that
no one is surrendered or extradited to a jurisdiction where he or she might face further
human rights abuses;

refugees and asylum-seekers should have the right to have their cases examined on an
individua basis. Thewide definition of “terrorism” in the Convention doesnot warrant the
exclusonof thoseindividua swho would be deemed to be deserving of protection under
the provisions of the UN Refugee Convention. All asylum-seekers should be guaranteed
accessto afar and satisfactory asylum procedure.
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In additionto these specific recommendations, the League and its member states should
reiterate ther firm commitment to human rightsin al ther legidation, policies and action, indluding
those thet relate to combatting acts that are being classified as “acts of terrorism’”.

At the sametime, States membersin the Arab League should make a concerted effort to
dart implementing the various concluding observations or comments that were adopted by the
different treaty bodies when reviewing reports by dtates parties. Particularly, a number of
recommendations were made requesting states to review their laws and practice that relate to
detention and trials during states of emergencies, armed conflict, or under the various specid
courts and state security procedures. Such laws and practice should be made in line with the
states obligations under human rights and humanitarian law, and according to the specific
recommendations of the treaty bodies.

Animportant step to prevent violations of human rights and humanitarian law, and which
isemphasized as an obligation under saverd human rights instruments, is the need to train law
enforcement officers, other government officids, judges and the military, among others, in
international humean rights and humanitarian law.

Fndly, it is essentid that there are clear procedures to investigate promptly and
thoroughly, by an independent and impartid body, any claims of violaions, including misuse of
powers and authority, in order to minimize the possibility of human rights violations occurring in
the process while governments are taking measures in the name of combeatting “terrorism”.
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ANNEX |

LIST OF RATIFICATIONS

by

State Members of the Arab L eague

ICCP 1 Opt 2nd opt ICESCR CEDAW Optiona CRC CERD CSR Protoco CAT ICC
R Protoco Protocol | Ito CSR
| to the to the Protoco
Country ICCPR ICCPR | to
CEDAW

Algeria P P P P P P P P S
Bahrain P P S| S
Comoros P P S S
Djibouti P SN SN P S
Egypt P P P P P P P S| S
Iraq sP P P P P
Jordan P P P P P S| S
Kuwait sP P P P P S| S
L ebanon P P P P P P
Libya sP P P P P P P
Mauritani P P P P
a
M or occo sP P P P P P P S| S
Oman P S
Palestine
Qatar P S S
Saudi P P P P
Arabia
Somalia P P P P P P P
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Sudan P P P| P P P S S
Syria P P P P S
Tunisia P P P P| P P P P
United P P S
Arab

Emirates

Yemen P P P P| P P P S| S

Key for list of ratifications:

SP.  State Party
S: Signed but not ratified.

ICCPR International Covenant on Civil and Political Rights

Ist Opt (first) Optiona Protocal to the International Covenant on Civil and

Protocol Palitica Rights

tothe

ICCPR

2ed Opt Second Optional Protocal to the International Covenant on Civil and

Protocol Politica Rights, aiming & the abolition of the desth pendty

tothe

ICCPR

ICESCR International Covenant on Economic, Social and Culturd Rights

CEDAW Convention on the Elimination of All Forms of Discrimination againgt
Women
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Opt Optiond Protocol to the Convention on the Elimination of All Forms of

Protocol Discrimination againgt \WWomen

to

CEDAW

CRC Convention on the Rights of the Child

CERD Internationa Convention on the Elimination of All Forms of Racid
Discrimination

CSR Convention relating to the Status of Refugees (1951)

Protocol Protocol Relating to the Status of Refugees

to CSR

CAT Convention againg Torture and Other Crud, Inhuman or Degrading
Treatment or Punishment

ICC Rome Statute of the International Crimina Court
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Annex |

THE ARAB CONVENTION
FOR THE SUPPRESSION OF TERRORISM

Adopted by
the Council of Arab Minigters of the Interior

and the Council of Arab Minigters of Jugtice

Cairo, April 1998

(Trandation into English as appears on the website of the League of Arab States:
http://www.leaguecfarabstates.org

Trandated from Arabic by the United Nations English trandation service (Unofficid
trandation)
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THE ARAB CONVENTION FOR THE SUPPRESSION OF TERRORISM

League of Arab States

Preamble

The Arab states signatory hereto,

Desiring to promote mutual cooperation in the suppression of terrorist offences, which
pose a threat to the security and stability of the Arab Nation and endanger its vitd interests,

Being committed to the highest mord and rdigious principles and, in particular, to the
tenets of the Idamic Shari’a, as wdl as to the humanitarian heritage of an Arab Nation that
rejects dl forms of violence and terrorism and advocates the protection of human rights, with
which precepts the principles of international law conform, based as they are on cooperation
among peoplesin the promotion of peace,

Being further committed to the Pact of the League of Arab States, the Charter of the
United Nations and dl the other internationd convents and instruments to which the
Contracting States to this Convention are parties,

Affirming theright of peoplesto combat foreign occupation and aggression by whatever
means, including armed struggle, in order to liberate their territories and secure their right to
sf-determination, and independence and to do so in such a manner as to preserve the
territorid integrity of each Arab country, of the foregoing being in accordance with the
purposes and principles of the Charter of the United Nations and with the Organization's
resolutions.

Have agreed to conclude this convention and to invite any Arab State that did not
participate in its conclusion to accede hereto.
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PART ONE
DEFINITIONSAND GENERAL PROVISIONS
Article1
Each of the following terms shdl be understood in the light of the definition give;
1- Contracting State

Any member State of the League of Arab States that hasrratified this Convention and
that has deposited its instruments of ratification with the Generdl Secretariat of the League.

2. Terrorism

Any act or threat of violence, whatever its motives or purposes, that occurs in the
advancement of an individua or collective crimina agenda and seeking to sow panic among
people, causing fear by harming them, or placing their lives, liberty or security in danger, or
seeking to cause damage to the environment or to public or private ingtalations or property
or to occupying or seizing them, or seeking to jeopardize a nationa resources.

3. Terrorigt offence

Any offence or attempted offence committed in furtherance of aterrorist objectivein
any of the Contracting States, or againgt their national's, property or interests, that ispunishable
by their domestic law. The offences stipulated in the following conventions, except where
conventions have not been ratified by Contracting States or where offences have been
excluded by their legidation, shal dso be regarded as terrorist offences:

(& The Tokyo Convention on offences and Certain Other Acts Committed on Board
Aircraft, of 14 September 1963;

(b) The Hague Convention for the Suppression of Unlawful Seizure of Aircraft, of 16
December 1970;

(c) TheMontred Convention for the Suppression of Unlawful Actsagainst the Safety of Civil
Aviation, of 23 September 1971, and the Protocol thereto of 10 May 1984;
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(d) The Convention on the Prevention and Punishment of Crimes againgt Internationaly
Protected Persons, including Diplomatic Agents, of 14 December 1973;

(e) The Internationa Convention againgt the Taking of Hostages, of 17 December 1979;
(f) The provisions of the United Nations Convention on the Law of the Sea, of 1982, rdating
to piracy on the high sees.

Article2

@ All cases of struggle by whatever means, including armed struggle, againgt foreign
occupation and aggression for liberation and saf-determination, in accordance with the
principles of internationd law, shal not be regarded as an offence. This provision shal not
apply to any act prgudicing the territorid integrity of any Arab State.

(b) None of theterrorist offences indicated in the preceding article shdl be regarded asa
political offence. Inthe gpplication of this Convention, none of the following offences shdl be
regarded as a politica offence, even if committed for political motives:

0] Attacks on the kings, Heads of State or rulers of the contracting States or on their
spouses and families;

(i) Attacks on crown princes, vice-presidents, prime ministers or ministersin any of the
Contracting States;

(i) Attacks on persons enjoying diplomatic immunity, including ambassadors and diplomets
sarving in or accredited to the Contracting States,

(iv) Premeditated murder or theft accompanied by the use of force directed against
individuass, the authorities or means of transport and communications;

(v) Acts of sabotage and destruction of public property and property assigned to a public
sarvice, even if owned by another Contracting State;

(vi) The manufacture, illicit trade in or possession of weapons, munitions or explosives, or
other items that may be used to commit terrorist offences.
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PART TWO

PRINCIPLES OF ARAB COOPERATION
FOR THE SUPPRESSION OF TERRORISM

CHAPTER I: THE SECURITY FIELD

SECTION I: Measuresfor the prevention and suppression of terrorist offences:
Article3

Contracting States undertake not to organize, finance or commit terrorist acts
or to be accessoriesthereto in any manner whatsoever. In their commitment to the prevention
and suppression of terrorist offence in accordance with their domestic laws and procedures,
they shdl endeavour:

|- Preventive measure:

(1) To prevent the use of their territories as a base for planning, organizing, executing,
atempting or taking part in terrorist crime in any manner whatsoever. This includes the
prevention of terroridts; infiltrationinto, or resdencein their territories ether asindividuas or
groups, receiving or giving refuge to them, training, aming, financing, or providing any
fadilitation to them;

(2) Tocooperate and coordinate action among Contracting States, particularly neighbouring
countries suffering from smilar or common terrorist offences;

(3) To develop and strengthen systems for the detection of the movement, importation,
exportation, stockpiling and use of wegpons, munitions and explosives and of other means of
aggression, murder and destruction aswel| as proceduresfor monitoring their passagethrough
customs and across borders in order to prevent their transfer from one Contracting State to
another or to third-party States other than for lawful purposes;

(4) To develop and strengthen systems concerned with surveillance procedures and the
securing of borders and points of entry overland and by air in order to prevent illicit entry

thereby;
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(5) To drengthen mechanisms for the security and protection of eminent persons, vital
ingallations and means of public trangportation,

(6) To enhance the protection, security and safety of diplomatic and consular persons and
missons and internationa and regiona organizations accredited to Contracting Stages, in
accordance with the relevant international agreements, which govern this subject;

(7) Toreinforce security-related informetion activities and to coordinate them with those of
each State in accordance with its information policy, with aview to exposing the objectives
of terrorist groups and organizations, thwarting their schemes and demondtrating the danger
they pose to security and stability;

(8) To establish, in each Contracting State, a database for the accumulation and analysis of
information relating to terrorist eements, groups, movements and organizations and for the
monitoring of developments with respect to the terrorist phenomenon and of successful
experiencesin counterterrorism, and to keep suchinformation up to date and makeit available
to the competent authoritiesof Contracting States, within thelimitsestablished by the domestic
laws and procedures of each State;

1. Measuresof suppression

1. Toarest the perpetrators of terrorist offences and to prosecute them in accordance with
nationa law or extradite them in accordance with the provison's of this Convention or of any
bilatera treaty between the requesting State and the requested State;

2. To provide effective protection for those working in the crimina justice fidd;

3. To provide effective protection for sources of information concerning terrorist offences
and for witnesses thereof;

4. To extend necessary assistance to victims of terrorism;
5. To edtablish effective cooperation between the relevant agencies and the public in
countering terrorism by, inter dia, establishing appropriate guarantees and incentives to

encourage the reporting of terrorist acts, the provison of information to assg in ther
investigation, and cooperation in the arrest of perpetrators.
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SECTION I1: Arab cooperation for the prevention and suppression of terrorist
offences

Article4
Contracting States shall cooperate for the prevention and suppresson

of terrorist offences, in accordance with the domestic laws and regulations of each State, as
st forth hereunder:

I. Exchanging of information

1. Contracting States shal undertaketo promote the exchange of information between and
among them concerning:

(& The activities and crimes of terrorist groups and of their leaders and members; their
headquarters and training; the means and sources by which they are funded and armed; the
types of wegpons, munitions and explosives used by them; and other means of aggression,
murder and destruction;

(b) The means of communication and propaganda used by terrorist groups, their modus
operandi; the movements of their leaders and members; and the travel documents that they
use.

2. Each contracting State shall undertake to notify any other Contracting State in an
expeditious manner of the information it has concerning any terrorist offence that takes place
in its territory and is intended to harm the interests of that State or of its nationals and to
include in such natification statements concerning the circumstances surrounding the offence,
those who committed it, its victims, the losses occasioned by it and the devices and methods
used inits perpetration, to the extent compatible with the requirements of the investigation and

inquiry.

3. Contracting States shall undertake to cooperate with each other in the exchange of
information for the suppression of terrorist offences and promptly to notify other Contracting
States of dl the information or data in their possesson that may prevent the occurrence of
terrorist offencesin thar territory, againgt their nationas or resdents or againgt their interests.
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4. Each Contracting State shal undertake to furnish any other Contracting State with any
information or datain its possession that may:

@ Assg inthe arrest of aperson or persons accused of committing aterrorist offence
againg the interests of that State or of being implicated in such an offence whether by aiding
and abetting, colluson or incitement;

(b) Lead to the seizure of any wegpons, munitions or explosives or any devices or funds used
or intended for use to commit aterrorist offence.

5. Contracting States shal undertake to maintain the confidentiaity of the information thet
they exchange among themsdves and not to furnish it to any State that is not a Contracting
State or any other party without the prior consent of the State that was the source of the
informetion.

[I. Investigations:

Contracting States shal undertake to promote cooperation among themsalves and to
provide assstance with respect to measures for the investigation and arrest of fugitives
suspected or convicted of terrorist offences in accordance with the laws and regulations of
each State.

[11. Exchange of expertise:

1. Contracting States shal cooperate in the conduct and exchange of research studies for
the suppression of terrorist offencesand shal exchange expertisein the counterterrorism field.

2-  Contracting States shall cooperate, within the limits of their resources, in providing al
possible technica assstancefor the formulation of programmesor the holding of joint training
courses or training courses intended for one state or for a group of Contracting States, as
required for the benefit of those working in counterterrorism with the aim of developing their
scientific and practica abilities and enhancing their performance.
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CHAPTER 11: THE JUDICIAL FIELD

SECTION 1: Extradition of Offenders
Article5

Contracting States shall undertake to extradite those indicated for or convicted of
terrorist offenceswhose extradition isrequested by any of these statesin accordance with the
rules and conditions stipulated in this convention.
Article 6

Extradition shal not be permissblein any of the following circumstances:

(@ If the offence for which extraditionis requested isregarded under the lawsin forcein the
requested State as an offence of apolitica nature;

(b) If the offence for which extradition is requested reates solely to a derdliction of military
duties,

(¢) If the offence for which extradition is requested was committed in the territory of the
requested contracting State, except where the offence has harmed the interests of the
requesting Stateand itslaws providefor the prosecution and punishment for such offencesand
where the requested State has not initiated any investigation or prosecution;

(d) If afind judgement having the force of res judicata has been rendered in respect of the
offence in the requested Contracting State or in athird Contracting State;

(e) If, on ddivery of the request for extradition, proceedings have been terminated or
punishment has, under the law of the requesting State, |apsed because of the passage of time;

(f) If the offence was committed outside the territory of the requesting State by a person who
isnot anationd of that State and the law of the requested State does not allow prosecution
for the same category of offence when committed outside its territory by such a person;

(g) If the requesting State has granted amnesty to perpetrators of offences that include the
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offence in question;

(h) If thelegal system of the requested State does not alow it to extradite itsnationas. Inthis
case, the requested State shall prosecute any such persons who commit in any of the other
Contracting States aterrorist offencethat is punishable in both States by deprivation of liberty
for aperiod of at least one year or more. The naiondity of the person whose extradition is
sought shal be determined asat the date on which the offence in question was committed, and
use shall be madein this regard of the investigation conducted by the requesting State.

Article 7

Should the person whose extradition is sought be under investigation, on tria or aready
convicted for another offencein the

requested State, his concluded, the trial is completed or the sentence is imposed. The
requested State may nevertheless extradite him on an interim basis for questioning or tria
provided that he is returned to that State before serving the sentence imposed on him in the
requesting State.

Article 8

For purposes of the extradition of offenders under this Convention, no account shall be
taken of any difference there may be in the domestic legidation of Contracting States in the
legd designation of the offence as afelony or amisdemeanour or in the pendty assigned to
it, provided that it is punishable under the laws of both States by deprivation of liberty for a
period of at least one year or more.
SECTION II: Judicial Delegation
Article9

Each Contracting State may request any other Contracting State to undertake in its

territory and on its behaf any judicid procedure relating to an action arising out of aterrorist

offence and, in particular:

(@ To hear the testimony of witnesses and take depositions as evidence;
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(b) To effect service of judicid documents;

(c) To execute searches and seizures,

(d) To examine and inspect evidence;

(e) To obtain relevant documents and records or certified copies thereof.
Article 10

Each of the Contracting States shal undertake to implement judicia delegations rdaing
to terrorist offences, but such assistance may be refused in ether of the two following cases:

(8 Where the request relates to an offence that is subject to investigation or prosecution in
the requested State;

(b) Where granting therequest might be prgjudicid to the sovereignty, security or public order
of the requested State.

Article 11

The request for judicid delegation shdl be granted promptly in accordance with the
provisons of the domestic law of the requested State. Thelatter may postpone the execution
of the request until such time as any ongoing investigation or prosecution involving the same
meatter are completed or any compelling reasons for postponement cease to exis, provided
that the requesting State is notified of such postponement.

Article 12

(@ A measurethat is undertaken by means of ajudicia delegation, in accordance with the
provisons of this Conventions, shdl have the same legd effect asif it had been taken by the
competent authority of the requesting State

(b) The result of implementing the judicid delegation may be used only for the purpose for
which the delegation is issued.
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SECTION 111: Judicial cooperation

Article 13

Each contracting State shall provide the other States with al possible and necessary
assistance for investigations or prosecutions relating to terrorist offences.

Article 14

(& Where one of the Contracting States has jurisdiction to prosecute a person suspected of
aterrorist offence, it may request the State in which the suspect is present to take proceedings
againg him for that offence, subject to the agreement of that State and provided that the
offenceis punishable in the prosecuting State by deprivation of liberty for aperiod of at least
one your or more. The requesting state shdl, in this event, provide the requested state with
al the investigation documents and evidence relating to the offence.

(b) Theinvedtigation or prosecution shal be conducted on the basis of the charge or charges
made by the requesting state againgt the suspect, in accordance with the provisons and
procedures of the law of the prosecuting state.

Article 16

The submission by the requesting state of arequest for prosecution in accordance with
paragraph (a) of the preceding article shal entall the sugpension of the measures taken by it
to pursue, investigate and prosecute the suspect whose prosecution is being requested, with
the exception of those required for the purposes of the judiciad cooperation and assistance,
or the judicial delegation, sought by the State requested to conduct the prosecution.

Article 16
(@ The measurestaken in either the requesting State or that in which the prosecution takes
place shall be subject to the law of the State in which they are taken and they shdl have the

force accorded to them by that law.

(b) The requesting State may try or retry a person whose prosecution it has requested only
if the requested State declines to prosecute him.
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(c) The State requested to take proceedings shdl in dl cases undertake to notify the
requesting State of what action it has taken with regard to the request and of the outcome of
the investigation or prosecution.

Article 17
The State requested to take proceedings may take al the measures and steps
established by itslaw with respect to the accused both before the request to take proceedings
reaches it and subsequently.
Article 18
The transfer of competence for prosecution shdl not prgjudice the rights of the victim

of the offence, who reserves the right to approach the courts of the requesting State or the
prosecuting State with aview to daming his civil-law rights as aresult of the offence.

SECTION 1V: Seizure of assets and proceeds derived from the offence

Article 19

(@ If it isdecided to extradite the requested person, any Contracting State shall undertake
to seize and hand over to the requesting State the property used and proceeds derived from
or relating to the terrorist offence, whether in the possession of the person whose extradition
is sought or that of athird party.

(b) Onceit has been established that they relate to the terrorist offence, the items indicated
in the preceding paragraph shall be surrendered even if the person to be extradited is not
handed over because he has absconded or died or for any other reason.

(c) The provisons of the two preceding paragraphs shdl be without prejudiceto the rights of
any Contracting State or of bonafide third partiesin the property or proceedsin question.

Article20

The State requested to hand over property and proceeds may take dl the
precautionary measures necessary to discharge its obligation to hand them over. It may dso
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retain such property or proceeds on atemporary basisif they arerequired for pending crimind
proceedings or may, for the same reason, hand them over to the requesting State on condition
that they are returned.

SECTION V: Exchange of evidence
Article 21

Contracting States shall undertake to have the evidence of any terrorist offence
committed in their territory against another Contracting State examined by their competent
agencies, and they may seek the assistance of any other Contracting State in doing so. They
ghdll take the necessary measuresto preserve such evidence and ensureitslega vaidity. They
aone shdl examination to the State againgt whose interests the offence was committed, and
the Contracting State or States whose assstance is sought shdl not pass this informetion to

any third party.
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PART THREE

MECHANISMS FOR IMPLEMENTING COOPERATION

CHAPTER I: EXTRADITION PROCEDURES

Article 22

Requests for extradition shall be made between the competent authorities in the
Contracting States directly, through their ministries of jugtice or the equivaent or through the
diplomatic channd.

Article 23

The request for extradition shdl be made in writing and shall be accompanied by the
fallowing:

(@ Theorigind or an authenticated copy of the indictment or detention order or any other
documents having the same effect and issued in accordance with the procedure laid down in
the law of the requesting State;

(b) A statement of the offencesfor which extradition is requested, showing thetime and place
of their commisson, their lega designation and areference to the lega provisions applicable
thereto, together with a copy of the rlevant provisons,

(c) As accurate a description as possible of the person whaose extradition is sought, together
with any other information that may serve to etablish hisidentity and nationdlity.

Article 24
1. Thejudicid authoritiesin the requesting State may apply to the requested State by any of
the means of written communication for the provisona detention of the person being sought

pending the presentation of the request for extradition.

2. Inthis case, the State from which extradition is requested may detain the person being
sought on a provisond basis. If the request for extraction is not presented together with the
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necessary documents specified in the preceding article, the person whose extradition isbeing
sought may not be detained for more than 30 days from the date of his arrest.

Article 25

The requesting State shdl submit a request accompanied by the documents specified
in article 23 of this Convention. If the requested State determines that the request isin order,
itscompetent authoritiesshall grant the request in accordancewithitsown law anditsdecison
shall be promptly communicated to the requesting State.

Article 26

1. Inal of the cases stipulated in the two preceding articles, the period of provisional
detention shal not exceed 60 days from the date of arrest.

2. During the period specified in the preceding paragraph, the possibility of provisona
release is not excluded provided that the State from which extradition is requested takes any
measures it considers necessary to prevent the escape of the person sought.

3. Such rdease shall not prevent the re-arrest of the person concerned or his extradition if
arequest for extradition is recelved subsequently.

Article 27

Should the requested State congder that it requires supplementary information in order
to ascertain whether the conditions stipulated in this Chapter has been met, it shdl notify the
requesting State accordingly and a date for the provison of such information shall be
established.

Article 28

Should the requested State receive severa requests for extradition from different
States, ather for the same offence or for different offences, it shall make its decison having
regard to dl the circumstances and, in particular, the possibility of subsequent extradition, the
respective dates 0 when the requests were received, the relative seriousness of the offences
and the place where the offences were committed.
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CHAPTER II: PROCEDURES FOR JUDICIAL DELEGATION

Article 29

Request relating to judicid ddegations shdl contain the following information:
(@ Theauthority presenting the request;
(b) The subject of and reason for the request;

(c) An exact gatement, to the extent possible, of the identity and nationaity of the person
concerned,

(d) A description of the offence in connection with which the request for ajudicial delegation
isbeing made, its lega designation, the penalty established for its commission, and as much
information as possible on the circumstances so as to facilitate the proper functioning of the
judicid delegation.

Article 30
1. Thereques for ajudicia delegation shdl be addressed by the Ministry of Jugtice of the

requesting State to the Ministry of Justice of the requested State and shal be returned through
the same channdl.

2. Incase of urgency, the request for ajudicid delegation shdl be addressed by thejudicid
authoritiesof the requesting State directly to thejudicia authorities of the requested State, and
acopy of the request shall be sent at the same time to the Ministry of Justice of the requested
State. The request, accompanied by the documents relating to its implementation, shal be
returned through the channe gtipulated in the preceding paragraph.

3. Therequest for ajudicid delegation may be sent by the judicid authorities directly to the
competent authority intherequested State, and replies may beforwarded directly throughthis
authority.
Article 31

Requestsfor judicia delegation and their accompanying documents must be signed and

Amnesty International Al Index: IOR 51/001/2002



64 The Arab Convention for the Suppression of Terrorism

must bear the sedl of the competent authority or be authenticated by it. Such documents shall
be exempt from al formalities that may be required by the legidation of the requested State.

Article 32

Should an authority that receives a request for a judicial delegation not have the
competenceto ded withit, it shal automatically refer it to the competent authority inits State.
In the event the request has been sent directly, it shal notify the requesting State in the same
manner.

Article 33

Every refusal of arequest for ajudicia delegation must be accompanied by a statement
of the grounds for such refusdl.

CHAPTER 111: MEASURESFOR THE PROTECTION OF
WITNESSESAND EXPERTS

Article34

If, in the estimation of arequesting State, the gppearance of awitness or expert before
its judicid authority is of particular importance, it shdl indicate this fact in its request. The
request or summons to appear shdl indicate the gpproximate amount of the alowances and
the travel and subsistence expenses and shdl include an undertaking to pay them. The
requested State shdl invite the witness or expert to appear and shdl inform the requesting
State of the response.

Article 35

1. A witness or an expert who does not comply with a summons to appear shdl not be
subject to any pendty or coercive measure, not withstanding any contrary statement in the
summons.

2. Where awitness or an expert travels to the territory of the requesting State of his own

accord, he should be summoned to appear in accordance with the provisons of the domestic
legidation of that State.
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Article 36

1. A witnessor an expert shall not be prosecuted, detained or subjected to any restrictions
on his persond liberty in the territory of the requesting State in respect of any acts or
convictions that preceded the person's departure from the requested State, regardiess of his
nationdity, as long as his gppearance before thejudicid authorities of that Stateisin response
to a summons.

2. No witness or expert, regardiess of his nationdlity, who appears before the judicid
authorities of a requesting State in response to a summons may be prosecuted, detained or
subjected to any redtriction on hispersond liberty intheterritory of that Statein respect of any
acts or convictions not specified in the summons and that preceded the person's departure
from the territory of the requested State.

3. Theimmunity gipulatedinthisarticle shal lapseif thewitness or expert sought, being free
to leave, remainsin the territory of the requesting State for aperiod of 30 consecutive days
after his presence is not longer required by the judicid authorities or, having |eft the territory
of the requesting State, has voluntarily returned.

Article 37

1. Therequesting State shall take all necessary measures to protect witnesses and experts
fromany publicity that might endanger them, their families or their property asaresult of their
provison of testimony or expertise and shal, in particular, guarantee confidentidity with
respect to:

(@ Thedate, place and means of their arrival in the requesting date;

(b) Their place of residence, their movements and the places they frequent;

(c) Their testimony and theinformation they provide before the competent judicid authorities.
2. Therequesting State shal undertake to provide the necessary protection for the security
of witnessesand expertsand of membersof their familiesthat isrequired by their Stuation, the

circumstances of the case in connection with which they are sought and the types of risksthat
can be anticipated.
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Article 38

1. Where awitness or expert whose appearance, is sought by a requesting State isin
custody intherequested State, he may betemporarily transferred to thelocation of the hearing
where heisrequested to provide histestimony under conditionsand at timesto be determined
by the requested State. Such transfer may be refused if:

(@ The witness or expert in custody objects;

(b) His presenceisrequired for criminal proceedings in the territory of the requested Stete;
(c) Histransfer would prolong the term of his detention;

(d) There are congderations militating againg his transfer.

2. Thewitness or expert thus trandferred shal continue to be held in custody in the territory

of the requesting State until such time as he isreturned to the requested State unlessthe latter
State requests that he be released.
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PART FOUR

FINAL PROVISIONS

Article 39

This Convention is subject to ratification, acceptance or gpprova by the Sgnatory
States, and instruments of ratification, acceptance or approva shall be deposited with the
Genera Secretariat of the League of Arab States within 30 days of the date of such
ratification, acceptance or gpprova. The Generd Secretariat shal notify member States of
the deposit of each such instrument and of its date.

Article 40

1- Thisconvention shdl enter into force on the thirtieth day after the date as of which
instruments of ratification, acceptance or approva have been deposited by seven Arab
States.

2. This Convention shall enter into force for any other Arab State only after the
instrument of ratification, acceptance or approva has been deposited and 30 days have
elgpsed from the date of that deposit.

Article 41

No Contracting State may make any reservation that explicitly or implicitly violates
the provisons of this Convention or isincompatible with its objectives.

Article 42

A contracting State may denounce this Convention only by written request
addressed to the Secretary-Genera of the League of Arab States.

Denunciation shall take effect sx months from the date the request is addressed to
the Secretary-Generd of the League of Arab States.

The provisons of this Convention shdl remain in force in respect of requests
submitted before this period expires.
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DONE at Cairo, this twenty-second day of April 1998, in asingle copy, which shdl
be deposited with the General Secretariat of the League of Arab States. A certified copy
shall be kept a the Generd Secretariat of the Council of Arab Ministers of the Interior,

and certified copies shall be tranamitted to each of the parties that are Sgnatoriesto this
Convention or that accede hereto.

In witness whereof, the Arab Ministers of the Interior and Ministers of Justice have
signed this Convention on behaf of their respective Sates.
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