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| nt r oduction

1. In resolution 1995/5 of 17 February 1995, the Comr ssion on Human
Rights, inter alia, reaffirmed that the recruitnent, use, financing and
training of nmercenaries should be considered offences of grave concern to al
States. The Conmission urged all States to prevent nercenaries fromusing any
part of their territory to destabilize any sovereign State and call ed upon al
States that had not yet done so to consider taking early action to accede to
or ratify the International Convention against the Recruitnment, Use, Financing
and Training of Mercenaries. The Conmi ssion decided to extend the nandate of
t he Speci al Rapporteur for three years. The Comm ssion also urged all States
to cooperate with the Special Rapporteur in the fulfilment of his mandate, in
particul ar by providing credible and reliable information.

2. I n decision 1995/254 of 25 July 1995, the Econom ¢ and Soci al Counci
approved the Comm ssion's decision to extend for three years the nandate of
the Speci al Rapporteur and requested the Secretary-General to provide himwth
all necessary assi stance.

3. At its fifty-third session the Conm ssion on Human Ri ghts deci ded,

wi thout a vote, that, unless otherw se indicated, all special rapporteurs,
speci al representatives, independent experts and working groups entrusted with
continuing thematic or country-oriented nmandates established by the Comr ssion
were expected to report to the Conmission at its fifty-fourth session

(deci sion 1997/ 120).

4, At its fifty-first session, the General Assenbly on 12 Decenber 1996
adopted resolution 51/83, in which, inter alia, it urged all States to take
the necessary steps and to exercise the utnost vigilance agai nst the nmenace
posed by the activities of nmercenaries and to take necessary |egislative
measures to ensure that their territories and other territories under their
control, as well as their nationals, were not used for the recruitment,
assenbly, financing, training and transit of nmercenaries for the planning of
activities designed to destabilize or overthrow the Government of any State or
to pronote secession or fight the national |iberation noverments struggling
agai nst colonial or other forms of alien dom nation or occupation. The
Assenbly called upon all States that had not yet done so to consider taking
necessary action to sign or to ratify the International Convention agai nst the
Recruitnent, Use, Financing and Training of Mercenaries and urged themto
cooperate with the Special Rapporteur in the fulfilnment of his mandate.

5. The CGeneral Assenbly reaffirnmed that the use of nmercenaries and their
recruitnment, financing and training were causes for grave concern to al
States and violated the purposes and principles enshrined in the Charter of
the United Nations; and requested the Centre for Human Rights of the
Secretariat, as a matter of priority to publicize the adverse effects of
mercenary activities on the right to self-determ nation and, when requested
where necessary, to render advisory services to States that are affected by
the activities of nercenaries.

6. On 14 Novenber 1997, the General Assenbly adopted a draft resol ution on
the use of nercenaries as a neans of violating human rights and inpeding the
exercise of the right of peoples to self-determ nation (resolution 52/112) in
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which, inter alia, it requested the Special Rapporteur to report, with

speci fic recommendati ons, his findings on the use of nercenaries to underm ne
the right of peoples to self-deternmnation to the General Assenbly at its
fifty-third session. The General Assenbly further requested the
Secretary-Ceneral to invite Governnents to make proposals towards a clearer
definition of nmercenaries (paragraph 7) and the O fice of the United Nations
Hi gh Comm ssioner for Human Rights to publicize the adverse effects of
mercenary activities on the right to self-determ nation (paragraph 6).

7. Accordingly, pursuant to these provisions, the Special Rapporteur has
the honour to submit this report on activities in 1997 for the consideration
of the Conmi ssion on Human Rights at its fifty-fourth session

. ACTIVITIES OF THE SPECI AL RAPPCORTEUR

A. | npl enentation of the programe of activities

8. The Speci al Rapporteur submitted his report (E/ CN. 4/1997/24) to the
Commi ssi on on Human Rights on 13 March 1997. Wiile in Geneva, the

Speci al Rapporteur had consultations with representatives of various States
and held neetings with nmenbers of non-governmental organizations. He also
hel d coordination neetings with the Activities and Programes Branch of the
O fice of the United Nations H gh Conm ssioner for Human Ri ghts.

9. The Speci al Rapporteur returned to Geneva on three occasions, from20 to
23 May, 11 to 15 August and 1 to 5 Decenber 1997, to hold various

consul tations, to participate in the fourth neeting of special rapporteurs and
speci al representatives, independent experts and chairmen of working groups of
t he Conmi ssion on Human Rights, held from21 to 23 May 1997, and to draft his

report to the General Assenbly (A/52/495) and the present report to the

Conmi ssi on on Human Ri ghts.

10. The Speci al Rapporteur also travelled to New York on 3 Novenber 1997 to
present his report to the Third Comrittee of the General Assenbly, and nade
his presentation on 6 Novenber 1997. Wile at United Nations Headquarters,

t he Speci al Rapporteur had interviews with representatives of various States
and nenbers of non-governnental organizations.

B. Correspondence

11. The Speci al Rapporteur sent a conmuni cation on 4 June 1997 to all States
Menbers of the United Nations, requesting the follow ng:

(a) Informati on on the possible existence of any recent nercenary
activities (recruitment, financing, training, assenbly, transit or use of
mer cenari es);

(b) Information available to their Governnent on participation by
nationals of their country as nercenaries in commtting acts agai nst the
soverei gnty of other States, against the exercise of the right of other
peoples to self-deternmination and in human rights violations;
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(c) Informati on on the possible existence of mercenary activities in
the territory of another country from which actions were carried out that
affected or potentially affected the sovereignty of their country, the
exercise of the right of their people to self-determ nation, and the enjoynent
of human rights by their population

(d) Informati on on the possible participation of mercenaries in
commtting internationally wongful acts such as terrorist attacks, form ng
and supporting death squads, trafficking in and abduction of persons, drug
trafficking, the arnms traffic and contraband;

(e) I nformati on on domestic |egislation currently in force and on
international treaties to which their country is a party, outlaw ng mercenary
activities and the use of nercenaries, together with observations on their
Governnent's position regarding the International Convention against the
Recruitnment, Use, Financing and Trai ning of Mercenaries, adopted by the
General Assenbly on 4 Decenber 1989

(f) Suggestions which, in their Governnent's view, may be of use in
enhancing the international treatnent of the topic of the prohibition of the
use of nercenaries

(9) Informati on on the existence of security service, consultancy and
mlitary training conpanies offering their services to Governments in order to
intervene in internal arnmed conflicts with the assistance of nercenarized
mlitary professionals, for the purpose of inproving the mlitary
ef fecti veness of governnent forces, in exchange for cash benefits and shares
in the country's investnents and econonic ventures.

12. In reply to this comruni cation, the Special Rapporteur received officia
i nformati on fromthe Governnments of Brunei Darussalam Col onmbia, Cuba, Cyprus,
Ecuador, Finland, Germany, the Russian Federation and Uganda. The

comuni cations received fromthe Governnments of these States were reproduced
in the Special Rapporteur’s recent report to the CGeneral Assenbly (A/52/495,
paras. 7-16). O particular interest for the information supplied and for
their contribution to the treatnent of the question are the comrunications
received fromthe Governments of Cuba, Ecuador and Germany. The

conmuni cati ons received from Brunei Darussal am Cyprus and the

Russi an Federation provide information on the legislation in force in those
countries concerning the use of nercenaries and on the rel evant internationa
instruments to which they are parties or are considering becom ng parties.

13. By letter dated 27 August 1997, the Permanent Representative of Jordan
to the United Nations Ofice at Geneva replied to the Special Rapporteur’s
comuni cation as foll ows:

“1 would like to refer to your letter dated 4 June 1997 on the
guestion of the use of nercenaries.

“The Jordani an Governnment wi shes to confirmthat there has never
been any use of nercenaries by Jordan or within its territories, nor
does the CGovernnent have any know edge of Jordanian citizens
participating in nercenary activities.
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“Regardi ng the operation of Jordanian private protection and
security compani es the Governnent stresses that the activities of such
conpani es are bound by military cooperation agreenents in the context of
legitimate mlitary cooperation as recognized by internationa
principles.”

The Permanent M ssion of Tanzania to the United Nations Ofice at Geneva
d to the Special Rapporteur’s conmunication by a letter dated

enber 1997 from M. Francis Ml anbugi, Chargé d affaires ad interim

tter reads verbatim as follows:

“I amwiting in response to your letter reference G SO 214
(18-16) 4 June in which you sought information on the use of mercenaries
as mandated by United Nations General Assenbly resolution 51/83, and to
respond as foll ows:

“(a) Tanzania does not have any nercenary activities on its
territory. It therefore does not have any information on the
recruitnment, financing, training, assenbly, transit or use of
nmercenaries on its territory.

“(b) The Tanzani an Governnent does not have information on the
partici pati on by any Tanzani ans as mercenaries in conmtting acts
agai nst the sovereignty of other States, against the exercise of the
right of other peoples to self-determination and in violation of human
rights.

“(c) Tanzania does not have information on the possible existence
of mercenary activities in the territory of another country from which
actions are carried out that affect or could potentially affect the
soverei gnty of Tanzania, the exercise of the right of Tanzanians to
sel f-determ nati on and the enjoynent of human rights by Tanzani ans.

“(d) Tanzania does not have information on the possible existence
of nmercenary activities in commtting internationally wongful acts such
as terrorist attacks, form ng and supporting death squads, trafficking
in and abduction of persons, drug trafficking, the arms trafficking and
cont r aband

“(e) Tanzania does not have donestic legislation in force
specifically outlawing nercenary activities and use of nercenaries.
However, Article 147 (1) of the Constitution of the United Republic of
Tanzani a coul d be construed as prohibiting the use of mercenaries since
it prohibits the formation of any type of arny (except by the
Governnent) in Tanzani a.

Tanzania is a party to the Organi zation of African Unity
Convention for the Elimnation of Mercenaries in Africa of 1977.
Tanzania ratified this Convention on 4 March 1985. Nonethel ess,
Tanzani a has not yet acceded to the United Nations Conventi on agai nst
the Recruitment, Use, Financing and Training of Mercenaries, 1989.

As this Convention is an attenpt to curb mercenary activities on
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the international sphere, Tanzania joins other countries in supporting
it. Measures are in the pipeline to accede to this Convention.”

15. By note verbale 269/ AL of 3 Cctober 1997, the Permanent M ssion of
France to the United Nations Ofice at Geneva replied to the Specia
Rapporteur’s conmuni cation, stating verbatim as follows:

“Wth regard to information on activities involving nmercenaries,
the French Governnment wi shes to point out that the Mnistry of Defence
does not have recourse to the services of mercenaries. Persons serving
as foreigners in the French Foreign Legion are nenbers of the French
armed forces.

“Insofar as French nationals are concerned, French nmilitary
personnel serving under cooperation arrangenents for the benefit of
foreign armed forces within the framework of technical mlitary
assi stance mi ssions, pursuant to the bilateral agreements concluded with
the States concerned, as well as those enpl oyed by services and
consul tancy conpani es depending directly upon the Mnistry of Defence,
what ever their statutory position, formpart of official mssions
approved by the Governnent concerned. They can in no case be
assimlated to nercenaries

“Concerning the position of the French Governnent on the
I nternational Convention against the Recruitnment, Use, Financing and
Trai ning of Mercenaries, of 4 Decenber 1989, France is continuing to
study the possibility of accession.”

C. Correspondence regarding nercenary activities against Cuba

16. In previous reports to the Conmi ssion on Human Rights and the

CGeneral Assenbly, the Special Rapporteur drew attention to and reproduced
comuni cations received fromthe CGovernnment of Cuba in which reference was
made to nercenary attacks on that country “fromthe earliest days follow ng
the victory of the revolution” (A/52/495, para. 8). The conmmunications
referred to various groups operating in southern Florida and al so invol ving
Cuban nationals residing in that area. 1In respect of these reports, the Cuban
Governnment considers that “nationals of a country should be deened nercenaries
when they attack their own country at the behest of a foreign Power and are in
its pay” (ibid.). The said Governnent therefore suggested that the Specia
Rapporteur should study this aspect of mercenary activities in greater depth.

17. Al t hough it should be noted that at present article 47 of Additiona
Protocol | of 1977 to the Geneva Conventions of 1949 sets as a requirenment for
the definition of a nercenary that the person concerned is neither a nationa
nor a resident of the country that he affects by his unlawful activity, the
Speci al Rapporteur has indicated in his reports of 1995, 1996 and 1997 t hat
the international |egislation regarding mercenaries contains gaps, conflicting
requi renments and deficiencies of wording that facilitate the perfornmance of

unl awful acts which should be considered and puni shed as nercenary acts.

18. Neverthel ess, the illegal acts against Cuba in Septenber 1997 which
resulted in the death of an Italian citizen and material damage to hote
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facilities in the country may be said to bear the hallmrk of nercenary
activity since the perpetrator was a foreign national and admtted to a nunber
of facts qualifying himas a nercenary agent in the light of the internationa
provi sions which are currently in force on this nmatter.

19. On 11 Septenber 1997 the Cuban Governnment sent an official comunication
in which it reported the detention of the Sal vadoran citizen Rall Ernesto Cruz
Ledn, who had admtted to being the perpetrator of various attacks on hote

and tourist facilities. |International cable television at the sane tine
broadcast the self-incrimnating statements of Ralul Ernesto Cruz Ledn
admtting to being a mercenary.

20. These devel opnments pronpted the Special Rapporteur to seek official

i nformati on about this matter directly connected with his mandate. On

1 October 1997 he received the followi ng comuni cation fromthe Cuban Mnistry
of Foreign Affairs, which is reproduced verbatim

“I't should be pointed out that the Cuban Government responded on
6 January 1997 to the requests of the Special Rapporteur on this topic,
and at that tinme 'also reserved the right to provide new details and
information if appropriate and necessary'.

“As we have reiterated in many international bodies, the use of
nmercenaries and their recruitnent, financing and training are crines of
prof ound concern to the Cuban Governnment since they violate basic
principles of international law. Mercenary activities in turn
constitute a flagrant violation of fundanmental human rights.

“1t therefore seens appropriate to draw the Special Rapporteur's
attention to new devel opnents and i nformati on concerning the use of
mercenaries that directly affect Cuba.

“As has becone public know edge worl d-w de, several expl osions
occurred on 4 Septenber |ast, between 12.11 and 12.31 p.m, in the
hot el s Copacabana, Tritén and Chateau Mramar in the city of Havana,
causi ng damage to property and resulting in the death of the Italian
citizen Fabio D Cel np.

“Later, at 11 p.m on 4 Septenber, another explosive device was
detonated in the 'La Bodeguita del Medio' restaurant in Havana, causing
mat eri al damage in that establishnent.

“The investigation conducted by the conpetent Cuban authorities
made it possible the sane day to identify and detain the perpetrator of
these acts, identified in his passport as Raul Ernesto Cruz Ledn, a
Sal vadoran nati onal who had entered the country from Guatemal a as a
tourist on 31 August.

“I'n his statenents the detai nee acknow edged havi ng brought into
the country the C-4 explosives used in these acts, together wth other
necessary equi pnent, and adnitted that he was the person who had
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actually planted the four explosive devices in a single day, on
4 September. He also stated that he had planted the devices which
expl oded in the Capri and Nacional hotels on 12 July.

“The investigation furthernore made it possible to establish that
Raul Ernesto Cruz Ledén was a nercenary agent recruited abroad, trained,
supplied and paid to carry out these acts.

“For each bonb he was to receive a paynent of $4,500. He was
given training in El Sal vador and received the necessary equi pment, a
list of possible targets, tickets and noney to cover his expenses.

“Cruz Lebn stated that he had been a menber of the Sal vadoran
army, where he received training as a parachuti st and as a sharpshooter
the latter in a mlitary school in Georgia in the United States of
America. He indicated that he had al so taken a course in expl osives
with United States instructors.

“The detai nee confessed that his only notive in this affair was
pecuni ary. He described hinself as a bold adventurer, and adm tted that
it did not matter to himwhat target was to be attacked or what country
was affected.

“The investigation into this case reveal ed, w thout the slightest
doubt, the preparation and execution of an operation carefully organi zed
fromthe city of Mam, in the United States, by a subversive unit
subordinate to the so-called Cuban American National Foundation
directed by the counter-revol utionary | eader Jorge Mas Canosa. For the
commi ssion of the recent acts, they had at their disposal substantia
financial resources which enabled themto enploy and train professiona
terrorists working undercover as tourists and provide themw th the
requi site equi pnent and a nethod of operating agai nst Cuban touri st
facilities designed to avert investigation

“The earlier work of the conpetent Cuban authorities denmpnstrated
the use of foreigners in these acts, thus making it possible to identify
and detain the nercenary Raul Ernesto Cruz Ledn. The conpetent Cuban
authorities had learnt by this tinme of the existence of a network of
nmercenaries in El Sal vador dedicated to terrorismand international drug
trafficking and very closely linked to the Cuban counter-revolution in
Mam . It is known that various nenbers of that city's anti-Cuban mafia
had | ong been supporting and associ ating openly with the nost
reactionary forces of that Central American country, including the death
squads.

“It is worth indicating as background that, between April 1994
and Septenber 1997, our special services received reports of over
30 terrorist plots against Cuba hatched in Mam, nmore than 15 of them
i nvol ving the use of C-4 explosives, and organized by the Cuban Anmerican
Nat i onal Foundati on and ot her extrem st and counter-revol utionary groups
such as Al pha 66, PUND and the Ol ando Bosch Group - responsible for the
Bar bados crime involving the blowi ng up of a Cuban comrercial aircraft
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in md-air - which are all based in and operate fromthe United States,
and about which we have informed the Special Rapporteur previously.

“Consi dering that these operations are planned and financed from
M am by the Cuban Anerican National Foundation and other extrem st
organi zati ons which act with conplete inpunity and tol erance, the Cuban
Government once again urges the Special Rapporteur to use his good
offices to request the United States authorities to take strong and
decisive action to put an end to these reprehensible acts.

“The Speci al Rapporteur should continue, noreover, as in his nost
recent reports, to explore nore deeply the causes and effects of the
exi stence of nmercenary practices and their increasing |linkage with acts
of terrorism?”

21. The Speci al Rapporteur also requested a copy of Raul Ernesto Cruz Ledn's
self-incrimnating statenent. The Special Rapporteur is awaiting that
docunent in order to analyse the characterization of the act, existing
connections, the possible responsibilities of third parties and its possible
mercenary character.

22. In connection with this infringenent of the sovereignty of a State
Menmber of the United Nations, the Special Rapporteur has requested information
fromthe Governnment of the United States of Anerica about any investigations
being carried out, particularly in Florida, to determ ne to what extent groups
opposed to the Cuban Governnent night be responsible for the comm ssion of
these illegal acts.

23. The Speci al Rapporteur believes that the investigation of this matter
shoul d continue until all the connections and responsibilities have been
established. The evidence answers the description of nercenary activity which
has been publicly admtted. Qut of sinple respect for the principles of
objectivity and inpartiality, the act nmust not be passed over in silence or
its gravity underestimated. Truthful investigation and subsequent puni shnent
must al ways be viewed as effective nmeans of ensuring that mercenary activities
do not go unpuni shed, and al so of preventing such unlawful acts from being

r epeat ed

1. MERCENARY ACTIVITIES | N AFRI CAN COUNTRI ES

A General aspects

24. Owi ng to conpl ex circunstances connected with political and soci al
upheaval s in various African countries, but also because of the lure of the
continent’s considerable natural and energy resources, it is Africa that
suffers the nost fromthe presence of mercenaries who neddle in interna
affairs and thereby affect the self-determ nation of peoples. There is a
constant danger of intervention by nercenary forces, which take advant age of
armed conflicts, inter-ethnic confrontations and power struggles, as has been
evident in nost of the cases where viol ence has jeopardi zed the right of
African peoples to peace, security and political stability.
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25. The usual means of recruiting nercenaries - hiring themdirectly through
an agent who tends to be a former nercenary or a recruiting office operating
froma third country - have in recent years been supplenmented by the
establishment of firns providing consulting services, mlitary training and
private security. These firnms present a nore nodern and efficient imge and
engage in activities which are apparently legal, but in fact they work with
mer cenari es and represent a danger to the econom es, denocracy and

sel f-determ nati on of peopl es.

26. On the basis of the information collected over 10 years, the Specia
Rapporteur responsible for anal ysing and proposing options for the elimnation
of nmercenary activities is justified in stating that, although the phenonenon
of nmercenarism can occur in any country and continent, Africa is the place
nost exposed to the activities of nercenaries. In the 1970s this was due to
the vestiges of colonialismand the open hostility of those who felt their
interests harned by the accession to i ndependence of sovereign African States.

27. However, the continuing exanples of countries in which attacks were
carried out by nmercenary forces in the 1980s and the 1990s provide the basis
for an updated description of the phenonenon. This should be taken into
account in the work of strengthening peace in Africa and securing the adoption
of preventive neasures agai nst nercenaries.

28. The recurrent el enents observable in the countries which have suffered
fromthe presence of nercenaries are noted below, in a list which is neither
exhaustive nor definitive:

(a) Political instability, which has debilitated and sl owed down the
institutional strengthening of the State and its authority. These are
situations of successive, virtually endem c crises in which the struggle for
power anong factions reveals reluctance towards, and m sunderstandi ng of, the
rul es of denocracy on the part of political |eaders who do not hesitate to
engage in militarismand create arnmed groups around thensel ves;

(b) The weak institutional structure of the armed forces, which as a
result assune in practice the role of deliberative bodies, with the capacity
to arbitrate internal political disputes and resolve themby nmlitary neans;

(c) The devel opnment of a segregationist policy in the days of
apartheid, which affected many countries of southern Africa and subjected them
to crimnal acts and attacks by battalions of nercenaries fromthe very heart
of the racist segregationist regine;

(d) The exi stence of many internal arned conflicts, some of them due
to ethnic mistrust and resistance, which enbrace whole regions and in which
the belligerents hire nercenaries to boost their mlitary potenti al

(e) The lucrative business for organi zati ons which hire and supply
nmercenari es and for arns dealers resulting fromthe incitenment of hatred and
political, religious, ethnic or any other kind of rivalry that fuels the
prol ongation of the armed conflicts;
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(f) The insecurity of rulers who have not hesitated to organi ze
mlitias or mlitary apparatuses for their personal protection, in which the
training and visible presence of foreign nercenaries has exacerbated rivalries
and fuelled armed confrontations, especially since these paramilitary corps of
bodyguards are recruited from nenbers of the ethnic group to which the ruler
bel ongs. The response of other political |leaders is then to recruit their own
armed mlitias. This atnosphere of mistrust and mlitarization is favourable
to the presence of nercenaries;

(9) Poverty, insecurity and |ack of prospects foster in sone young
peopl e a marked tendency towards violent behaviour. This leads to the
energence of armed gangs which inpose exactions on the population. O course,
this devel opnent would seemto be connected nore with an increasing probl em of
vandal i sm and conmon crine. But it should not be forgotten that a significant
nunber of young people, driven by hunger and unenpl oynment and skilled in the
handl i ng of weapons, find that the mercenary life offers lucrative enpl oynent
and a lifestyle very simlar to that of the bogus heroes of a nunber of
tel evision series;

(h) The presence in the region of transnational congl omerates engaged
in promoting their own interests, which are at the very least different from
if not contrary to, those of the former colonial Powers. These transnationals
behave reprehensibly in their exploitation of natural and energy resources.
Their interference in internal affairs and encouragenent of arned conflicts in
pursuit of their own interests are not inconsistent with the presence of
mercenaries, either to protect their facilities on territories that were
literally abstracted fromthe authority of States prevented by the conflicts
fromexercising that authority, or to lend nmilitary support to the faction
associated with the interests of the nultinationals;

(i) Lastly, there are the nodern private security conpani es which
provi de many different kinds of services, econom c advice and sophisticated
mlitary training but which are covers for former professional soldiers and
mer cenari es who, in exchange for |arge suns of noney, offer thenselves as a
solution to countries experiencing instability and arned conflicts and the
consequent inpossibility of devel oping their enornous natural resources. Such
conpanies, as will be discussed bel ow, today represent the biggest and npst
sophi sticated threat to the peace, sovereignty and self-determ nation of the
peopl es of many countries.

B. The case of Sierra Leone

29. Sierra Leone experienced an internal armed conflict in which nercenaries
took part. Peace appeared to have been achi eved when, in Novenber 1996, a
peace agreenent was signed by President Al haji Ahnmed Tej an Kabbah and the

| eader of the rebels, Foday Sankoh. A few nonths l[ater, however, in May 1997,
there was another coup d’état, |ed by Commander Johnny Paul Kosona, who
overthrew President Tejan Kabbah and set up a revolutionary council. Violence
has thus returned to the country, forcing at least half a nmillion people to
flee and the Governnments of the region to repudiate the Governnent installed
by the coup | eaders. At the tine of witing, mlitary pressure had still not
succeeded in restoring |legitinmacy.
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30. It will be recalled that, after four years of arnmed clashes and

precari ous control of power by a mlitary regine, Tejan Kabbah was el ected
Presi dent denocratically, in March 1996. The rebel forces of the

Revol utionary United Front (RUF) then accepted a ceasefire, and nonths |ater
in |late November 1996, a peace agreenent was signed by President Tejan Kabbah
and the | eader of the rebels, Foday Sankoh. The Governnents of Cdte d'lvoire,
Qui nea, Burkina Faso, Nigeria, Chana and Togo contributed to the peace effort,
t hereby providing for the world an el oquent denonstration of unity and
efficiency in West Africa. Fromthat nonent on it was the responsibility of

t he denocratic Governnent to strengthen political stability, the supremacy of
civil authority and peace.

31. Fears about the extrene fragility of the peace have been borne out by
events to a considerable extent. The problens of extreme poverty and | ack of
stapl e foods and the continuing presence of armed groups engaged in pillage
have hel ped to perpetuate insecurity and fear as factors limting the
Governnment's ability to expand its basis of legitimacy. For nuch of the
popul ati on, there has been no difference whatever between the war of earlier
mont hs and the procl ai mred peace; people have been subjected not only to the
continui ng exactions of the arned rebels but also to those inposed by nenbers
of the regular arned forces.

32. It was probably the w despread insecurity which caused the el ected
Governnment to decide not to cancel the contract of Executive Qutcones, a
private security conpany that works with nmercenaries and perforns a variety of
services. Instead, it rewote the contract, naking the nmercenaries
principally responsible for the protection of the region of Kovo against the
attacks of the rebel forces. However, the signing of the peace agreenent
carried with it the rebels' request that Executive Qutcomes should | eave
Sierra Leone. W assune that this had its effect on a Governnment which
whatever its intentions, relied on the supposed efficiency, protection and
security to be afforded by a private conpany formed by mercenaries, who were
nmore interested in what they could earn for their services than in a stable
and | asting peace in Sierra Leone.

33. A coup d' état occurred on 25 May 1997, which was | ed by Conmander Kosoma
and in which the | ower ranks of the arned forces took part. The toppling of
Presi dent Tej an Kabbah and the assunpti on of power by a revolutionary council
which i medi ately called upon Nigeria to return Foday Sankoh, put an end to a
precari ous peace and triggered the renewed violence which still afflicts the
country. The Governnents of the region not only have condemmed the coup but
have al so isolated the rebels and demanded the return of the denocratic
Governnment of President Tejan Kabbah, an event which, as a result of recent
negotiations, is to take place on 22 April 1998.

34. The hypothesis of the Special Rapporteur is that the presence of the
private conpany which was partly responsible for the security of Sierra Leone
created an illusion of governability but |left untouched some substantive

probl ems which could never be solved by a service conpany. This danger was
flagged in paragraphs 64 and 65 of the Special Rapporteur’s previous report to
the Comm ssion on Hunman Rights (E/ CN. 4/1996/27), in which he noted that
Executive Qutcones was involved in such delicate activities as “training of

of ficers and other ranks; reconnai ssance and aerial photography; strategic
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pl anning; training in the use of new mlitary equi pment; advising on arns

pur chases; devising psychol ogi cal canpaigns ained at creating panic anong the
civilian population and discrediting the | eaders of the RUF, etc.”

(paragraph 65). Mreover, Executive Qutcones was responsible for overal
security and was directly active in the Kovo and Koidu districts, Kangari
Hills, and Canp Charlie at Mle 91

35. The issue was also dealt with in the Special Rapporteur’s 1996 report to
the General Assenbly (A/51/392, para. 33), in which he warned about the
precarious situation in Sierra Leone, pointing out that the presence there of
a conpany that worked in security nmatters with such dubi ous personnel as
mercenaries was a debilitating factor which at some point would inpair the
stability of the |legal Governnent. Pronpted by an enlightened sense of unity,
di sci pline and subordination to civilian rule, Sierra Leone should accord
priority to organizing its police and arnmed forces, which should assune sole
responsibility for security. Retaining the conpany for that function unti
|ate 1996 was a nistake and a | oss of valuable time, and, according to the

t hesi s devel oped here, it weakened the | egal Governnent of

Presi dent Tej an Kabbah.

36. The Economic Community of West African States (ECOMS) proposed

that Sierra Leone's nmilitary junta should turn power over to

Presi dent Tejan Kabbah, which it had prom sed to do in April 1998. Failure

to do so woul d aggravate the mlitary aspects of the conflict, adding to the
suffering of the people of Sierra Leone. The country is rich in bauxite and
di anonds, which could serve as the foundation for its people’s progress.

37. The current situation in Sierra Leone has quite sinply added to the
suffering of its population: no fewer than 500,000 persons are estimated to
have been displaced, npst of themliving a hand-to-nmuth exi stence. The
demand nade by the Governnments of West Africa, with the endorsenment of the
Organi zation of African Unity (OQAU) and the United Nations, should provide the
basis for the return to power of the legitimte President, Tejan Kabbah, and
is a prerequisite for launching sustained progranme activities pronmoting life,
humani tarian care, order, security, peace and denocracy.

38. Wth a viewto the kind of intense effort required by the situation in
Sierra Leone, the active commitnent of the African countries and

United Nations backing of that commitnent are indispensable if there are to

be political stability and opportunities for developnent in Sierra Leone.

But events should al so teach us to be wary of wrong approaches that do nothing
to cure the structural ills suffered by the people. 1In the final analysis,
the right to life, the political and legal institutions of States, security,
peace and mmi ntenance of the rule of |aw and denocracy are not matters to be
turned over to private conpanies which claimto perform advisory and mlitary
training services; such conpanies stand to gain by selling their competence as
security agents, but they certainly cannot replace bodies which have been
entrusted with the responsibility of protecting life and naintaining security
as an obligation vested in the State.
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C. Presence of nercenaries during the arned conflict
in the Denocratic Republic of the Congo

39. In the report which the Special Rapporteur submitted to the Conm ssion
on Human Rights in March 1997 he nade an incidental reference to the presence
of nercenaries who presumably had been hired by the Government of what was

then Zaire, when Mbutu Sese Seko was still President. The communications
sent by the Special Rapporteur to the Governnment of Zaire to shed |ight on the
al l egati ons were never answered. |t appears that the hired nmercenaries were

active mainly when the mlitary conflict was concentrated in the east and that
their principal goal was to prevent the city of Kisangani fromfalling into
the hands of the Alliance of Denocratic Forces for the Liberation of

Congo- Zaire, which was headed by Laurent Désiré Kabil a.

40. Not wi t hst andi ng the support of the mercenary forces, the Alliance
advanced gradually into Zairian territory until it took Kinshasa, the capital
and installed the Government of the current President of the Republic.

But the overthrow of the CGovernnent of Mbutu Sese Seko after 31 years in
power cannot alter the fact that it drew on approximately US$ 50 million in
public funds to pay and arm nercenaries in a desperate attenpt to remain in
power .

41. According to the information received, the nercenaries hired to defend
Mobutu cane principally from Angol a; the Federal Republic of Yugoslavia
(Serbia and Montenegro); Bosnia and Herzegovina; South Africa; and France,
where two fornmer nenbers of the presidential security teanms, Alain le Carro
and Robert Montoya, were alleged to be in charge of recruiting between 200 and
300 nercenaries. There were also, but in smaller nunbers, Belgians, Britons
and Mbzanbi cans. Executive Qutcones was al so nentioned as a provider of
mercenaries, a fact that the conpany i medi ately denied. These reports were
repudi ated by the Governnents of several countries referred to in connection
with their nationals; they stated that they had no invol venent whatever in the
al l eged hiring of nercenaries.

42. There is some evidence of the actual presence of nercenaries who
attenpted to defend Mbbutu Sese Seko's Governnment and who, after the fall of
Ki sangani, for the npbst part chose to |eave the country. Wth the intention
of clearly establishing what actually happened, the Special Rapporteur has
asked the Government of the President of the Denobcratic Republic of the Congo
for accurate and verifiable information

D. Mercenary activities in the Republic of the Congo

43. In md-1997, another African country was afflicted by an armed conflict.
This time it was the turn of the Republic of the Congo - Brazzaville. Private
mlitia there, hastily arnmed and gathered around forner President Denis
Sassou- Nguesso, such as the “Cobras”, had violent confrontations with the
regi me of President Pascal Lissouba, finally bringing it down on 23 Cctober.

44. Once again, the active intervention of nercenaries became one of the
i ngredients of the conflict. Paradoxically, it was the |egal Governnment of
Presi dent Lissouba which had hired nmercenaries even before the arned conflict
began. This was probably because the ruler was unsure that the armed forces
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were conpletely loyal, but in point of fact - and this is of dubious legality
- the then Government hired nercenaries fromlsrael and South Africa to
provide mlitary training to the Zulu mlitia who were later incorporated
into the regular forces of the Congo, while naintaining a privileged
ethnic-political relationship with the former President. On 10 Cctober 1997,
several nercenaries returned to South Africa from Nam bia

45. These internal difficulties, inter-ethnic rivalries, the extension of
President Lissouba’s termof office, and even the conflicting interests of

mul ti nati onal corporations trying to control oil operations in the Congo, are
some of the main factors behind this rapid and violent conflict. The reality
is that President Lissouba hired nercenaries during the height of the
conflict. They included Ukrainian airnen who were put in charge of

M G 21 planes, South African helicopter pilots, former Russian officers and
British ex-soldiers.

46. Upon the fall of Lissouba, groups of militianen fromthe forces of

Deni s Sassou- Nguesso captured and inprisoned several nercenaries, reportedly
of Russian nationality. At the tinme of witing the Special Rapporteur does
not know whet her these persons are still being detained in the Congo, which is
why he has witten to the new Governnment asking for information on the subject
as well as additional information that might help hi munderstand how

mer cenari es becane involved in African problenms and turned themto their
advant age.

I11. PERSI STENCE AND EVOLUTI ON OF MERCENARY ACTI VI TI ES

A, Critical analysis of the present situation

47. The Speci al Rapporteur has accunul ated i nformati on and undertaken a
nunber of working visits which have enabled himto acquire know edge and
experience on the subject of mercenary activities. He believes that the
critical mass of material accunul ated should be used as a basis for genera
reflection ained at providing useful inputs for the decisions to be adopted on
t he subject by the United Nations, international organizations in general
States, and all the institutions of society that contribute to peace, security
and respect for human rights.

48. A prelimnary observation is that, in general, mercenaries are usually
present in situations of donestic or international armed conflicts. This is
because the parties to a conflict have specific nmilitary needs which entai
the assistance and hiring of professional soldiers. A person's character or
the fact that he has been a soldier or is a forner conmbatant, as well as
experience in the use of sophisticated weapons, are what characterize the
mer cenary, especially those hired to participate in conbat activities and
train persons who are to join battalions, colums or units.

49. On the basis of his studies and research, the Special Rapporteur has

mai nt ai ned and continues to maintain that nercenary activities are not a thing
of the past, but still exist, and that nercenaries are used as a neans of

viol ating human rights and jeopardi zing the self-determ nation of peoples or
the stability of legitimte Governments. Arnmed conflicts, terrorism arns
trafficking, covert operations relating to the interest of a third Power
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acting to harmone or nore parties to an armed conflict, a Governnent's
inability to ensure security withinits own territory, and violence |linked to
extrem st intolerance foster or create the market for nercenaries, defined as
foreign experts acting individually or through conpani es whose “skilled”

servi ces are sought because of their proven experience in mlitary matters.

50. The United Nations has repeatedly condemmed nercenary activities. There
is no legal systemthat authorizes or tolerates them \hether or not there is
any gap or deficiency in the law, such activities are unlawful at the
international level. Mercenary activity arises in connection with situations
that violate the self-determ nation of peoples and sovereignty of States. 1In
carrying out their work, mercenaries becone the perpetrators of atrocious
crines that violate human rights. The fact that a Governnent hires
mercenaries or turns to “qualified” conpanies that provide nmercenary services
for its own defence and to strengthen positions during armed conflicts should
not be invoked in claimng that its action is legal. A Government is endowed
with legitimacy in order to work within its constitutional framework and that
of the international treaties to which it is a party. Under no circunstances,
however, may they use the power entrusted to themto engage in acts that are
contrary to self-determ nation, to jeopardi ze the i ndependence and sovereignty
of the State itself or to consent to acts that may do irreparable harmto the
life and security of the inhabitants.

51. The foregoing remarks notw t hstandi ng, the use of mercenaries may be
expl ained by the followi ng reasons: mnilitary professionalisn experience in
war f are; conceal ment of the real nasterm nd; greater safety in acting w thout
directly having to assume the consequences; conparatively |low cost, in terns
bot h of money and of endangering the lives of one's own military personnel
know edge of strategic planning; and so on. The reality is that there are
persons di sposed to becone nercenaries and that, ultimtely, they are so

di sposed because of the pay they receive for conducting unlawful activities in
a country other than their own; their involvenment is directly notivated by
financial gain. This situation is conpounded by the existence of nobdern
entrepreneurial conglonerates involved in security as an “industry”, which
hire nercenaries for sone of their activities.

52. There are usually two circunstances that determ ne the actual use of
mercenari es: on the one hand, the existence of an organization, State or
party to a conflict which, in order to carry out operations that are not in
conformity with the law or with international obligations of non-interference,
resorts to hiring nmercenaries as a way of achieving its goals. On the other
hand, there are recruiting organi zations and enterprises and people who, for
hi gh pay, will agree to serve as nercenaries in the know edge that they wl|
be perform ng acts prohibited by national |aws and international treaties
protecting human rights, State sovereignty and the right of peoples to

sel f-determ nati on.

53. The investigation of nercenary activities nust be objective, enconpass
all those involved and seek to deternmine the nature of the act, without
accepting any formal legal limtations that may be invoked precisely to

conceal the nercenary conponent. When there are accusations that acts have
been comritted by nmercenaries, the actual identity and nationality of the
person have to be determi ned; the investigators nust go through the files,
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rule out altruistic voluntary enlistnent, conpile information on recruitnment
and training centres for soldiers of fortune, follow the trail of covert
operations, obtain reliable data on the pay and other benefits agreed upon
and detect the sinultaneous use of other nationalities and passports. Wen a
new nationality is granted to foreigners taking part in an arned conflict, it
is necessary to establish the length of tine, circunstances and | egal grounds
for the good faith and legitimcy of the new nationality. The investigation
shoul d al so cover private security conpani es when there are reasonabl e

i ndications that their services entail the enploynent of nercenaries who may
resort to methods prohibited under international |aw.

54. Mercenary activities have so many ram ficati ons nowadays that attention
must focus on the matter of nationality, which hitherto has been considered as
a means of differentiation and a determ ning factor in decidi ng whether an act
that i npedes the enjoynent of human rights and the self-determ nation of a
people is a mercenary act. |Indeed, a foreign Power can avail itself of

nati onal s of another country to do serious harmto that country. 1In such a
case, the rules of international |law as they now stand would not allow the act
to be defined as nercenary, even if there was evidence of recruitment and
payment. Nevertheless, if existing international law is excessively rigid,

i nadequate or full of gaps or lends itself to an interpretation too difficult
to apply for the purpose of defining nercenary acts, it would be wong to

i nvoke the existing rules as justifying acts and behavi our which are
intrinsically nercenary.

55. W t hout obviating the need to clarify, refine and expand the rul es of
customary international |aw and conventional international [aw to conbat
mercenary activity, it should be established as a principle that, in essence,
the aimof such rules is to condemm a nmercenary act in the broad sense as the
buying and selling of crimnal services in order to interfere with the

enj oynent of human rights, sovereignty or the self-determ nation of peoples;
and that there is international jurisprudence condeming interference by one
State, not to speak of individual organizations, in the internal affairs of
another State and in the lives of its people. It is an aggravating factor if
nationals of the latter country are enployed for that purpose. Such nationals
woul d not strictly speaking be considered nercenaries but, on the part of
those recruiting them the intention of using themas nmercenaries is

undeni able, as is the willingness of such nationals to accept a relationship
that turns theminto nercenaries. The definition does not change if a

nati onal group organi zed abroad for purposes of opposing their country’'s
Governnent politically and mlitarily hires and pays nationals or foreigners,
based on their nmilitary experience or experience in the use of arnms and
explosives, in order to carry out attacks against the country and its
Government. Here too, the intention of using nercenaries or turning persons
into nercenaries is obvious. In any case, a distinction nmust be nade between
political opposition to a regine, which is the right of any menmber of a

nati onal comrunity, and the enpl oynent of nethods that are inherently

unl awful , such as the use of nercenaries.

56. The Speci al Rapporteur believes that unlawful activities in which
nationality is used to nmask their nercenary nature by a Power that recruits,
prepares and pays an individual to commit a crimnal act agai nst another
country shoul d be anal ysed and debated with a view to revising current
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i nternational provisions on the subject. Since the General Assenbly has
repeatedly condemmed nercenary activities, as have such other United Nations
organs as the Security Council, the Econom c and Social Council and the

Commi ssion on Human Ri ghts, and since in addition Menmber States have condemed
such activities and sone countries have national |aws nmaking mercenarisma
crime, where there are no |laws or only inadequate | aws a case can be nade for
the exi stence of customary international |aw that rejects, condems and

prohi bits mercenary activities based on the nature of the acts and not on the
fact of having a different nationality.

B. Current international legislation and its linitations

57. The Speci al Rapporteur deens it necessary to recall in this part of his
report to the Commi ssion on Human Ri ghts his analysis of and concl usi ons on
current international legislation relating to nmercenary activities. This
matter was covered in previous reports. It is referred to once again here
because the international comunity should reflect on the possible connection
bet ween the persistence of mercenary activities and obvious gaps in rel evant
international law. Furthernore, the increasing tendency of mercenaries to

hi de behi nd nodern private security conpani es nay be due to the fact that

exi sting international |aw does not offer the best neans of anticipating and
resol ving situations such as those posed by the presence of mercenaries.

58. In the Special Rapporteur's experience, the topic calls for a review as
outlined below. Issues on which the relevant United Nations bodies nust take
a stand include: what is the status of a foreigner who enters a country and
acquires its nationality in order to conceal the fact that he is a nercenary
in the service of a third State or of another party to an armed conflict? O
a non-resident national who is paid by a third State to carry out crimna
activities against his own country of origin? And what about a dual national
one of whose nationalities is that of the State agai nst which he is acting,
while he is being paid by the State of his other nationality or by a third
State? What are the limts of jus sanguinis in an arned conflict when it is

i nvoked by persons who are paid and sent to fight in a donestic or
international armed conflict taking place in the country of their forebears?
These questions are not sinply casuistic. The Special Rapporteur's earlier
reports contain specific references to situations such as those just descri bed
and, even though the evidence pointed to nercenary activities, |ega

i nadequaci es and gaps made it difficult accurately to classify the act and the
person who committed it.

59. In its nost recent resolution on nercenary activities, the

General Assenbly drew attention to the need to review and update proposal s

i ntended to meke the condemati on of mercenaries nore effective. Moreover,
earlier resolutions of the General Assenbly recommended that expert neetings
shoul d be convened to consider further the issue of nmercenaries and nmake
proposals for a clearer legal definition in order to assist in the prevention
and puni shnent of nercenary activities. These neetings have not yet been
hel d, although the tine seenms ripe for themto be schedul ed as soon as
possible. Criteria need to be adopted in order to harnonize a position that,
in addition to condemation, provides the necessary |egal proposals
effectively to prevent and punish mercenary activities, whatever their form
Statenents formally condemni ng nercenary activities have not served to prevent
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the services of nercenaries or of firns of doubtful |awfulness and |egitimacy
frombeing called on. As legal voids or the obsol escence of |egislation
occasionally facilitate the repetition of such acts, the matter nust be
addressed at a level at which the appropriate technical and juridical response
can be proposed.

60. An analysis of the factors behind the recurrence of the phenonenon nust
consi der the problenms caused by gaps in existing |egislation and by
flexibility with regard to classification as a nmercenary. The persistence of
mercenary activities, the range and variety of the fornms in which they are
carried out and the hidden networks of conplicity behind these activities
suggest that States, particularly the smallest and weakest ones, are not
adequately protected against nmercenarismand its various fornms. The

i nternational |egal instrunents that serve as a framework for the

consi deration of the question are inperfect and contain gaps, inaccuracies,
techni cal defects and obsolete terns that all ow overly broad interpretations
to be made. Thus, for exanple, a person who is to all intents and purposes a
mer cenary agent coul d take advantage of sone of the inprecise |legal situations
to avoid being classified as such

61. Article 47 of Protocol | Additional to the Geneva Conventions of 1949 is
the only universal international provision in force that contains a definition
of nercenaries; paragraph 1 punishes the mercenary by excluding himfromthe
category of conbatant or prisoner of war, which anbunts to condeming himfor
his participation in arned conflicts; and paragraph 2 then states the
definition. The first point to enphasize is that, because of its placenent
and contents, article 47 of the Protocol does not |egislate on mercenary
activities, but rather limts itself, fromthe standpoint of internationa
humani tarian law, to providing for the possibility of mercenarism and defining
the I egal status of the nercenary if he takes part in an armed conflict. As
may be seen, it does not legally define the act; hence the above-nentioned

gaps.

62. Furthernore, the definition of a mercenary contained in article 47 lists
the cumul ati ve and concurrent requirenents that nmust be net in order to
determ ne who is a nercenary and who is not. Gven the variety and conplexity
of the armed conflicts of the past three decades, however, the wording of this
provi sion has not always been suitable for classifying mercenary activities.
The point made by the Special Rapporteur in one of his first reports

(E/ CN. 4/ 1998/ 14, para. 43) has turned out to be true:

“One inportant elenment for the understanding and application of
article 47 of Additional Protocol | is that no single requirenent set
forth in subparagraphs (a) to (f) is sufficient initself for a person
to be classified as a nercenary. The requirenents are cumnul ati ve and
concurrent, and all nust be net for a person to be described as a
mercenary. This is also one of the aspects that has raised the nost
objections to the application of article 47, since nany have pointed out
that these requirenents are in fact very difficult to prove and that
they nmake it easy for the nercenary to avoid being classified as such
while the party that has been attacked loses its legitimate right to
have hi m puni shed and obtain redress.”
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63. This gap is also not filled in the internal |egislation of npst
countries. According to the information provided directly to the

Speci al Rapporteur by Governnents, the |laws of nbst countries do not classify
mercenari smas a puni shable offence. Although it has been nine years since
the International Convention Against the Recruitment, Use, Financing and

Trai ning of Mercenaries was adopted by the General Assenbly, it still has not
entered into force, as barely 14 countries have ratified or acceded to it.
VWile its provisions contain neasures which are a step forward towards the
eradi cation of this reprehensible activity, it should be noted that article 1
par agraph 1, reproduces alnost verbatimthe text of article 47 of Additiona
Protocol | on the definition of a nercenary. Added paragraph 2 relates to
nmercenary vi ol ence against the constitutional order or territorial integrity
of a State. No progress has therefore been made with regard to a better and
simpler definition of the concept of nercenary, which would allow qui cker and
nore direct action to be taken against nmercenary activities.

64. In this context of the gaps in and the limtations of universa
international legislation, the countries of Africa enjoy better |ega
protection thanks to the Convention for the Elimnation of Mercenarismin
Africa, which was adopted by OAU at its 1977 neeting in Libreville and entered
into force in 1985. But “better |egal protection” does not mean ful
protection against all the current shapes, forns and manifestati ons which
mercenary activity nay adopt or present. Even though the Convention is nore
conplete than article 47 of Additional Protocol I, it does not differ nuch
fromthat text as far as the definition of a mercenary is concerned, and it
lends itself to different and perhaps contradictory interpretations when it is
States thenselves that, on the initiative of their Governnents, hire private
firms to performservices connected with public order and security.

65. Clearly then, the inadequacy of existing legislation is manifest and
to prolong the situation further prolongs the risks and threats to
self-determination and to the enjoynent of the human rights of peoples. It is

superfluous to point out that it is precisely this context of |egal |oopholes
and anbiguities which nakes it easier to call on nercenaries and firnms
perform ng nercenary activities, w thout those who do the hiring or those
hired incurring any real |egal consequences.

66. In the light of the foregoing, the Special Rapporteur naintains that the
rel evant international |egal instruments are but inperfect tools for dealing
with the issue of mercenaries. There are difficulties in applying article 47
of Additional Protocol | to the 1949 CGeneva Conventions to a broad range of
cases involving nmercenary activities; nercenarismis not classified as an

of fence under the internal crinmnal |aw of many countries; and the

I nternational Convention Against the Recruitnment, Use, Financing and Training
of Mercenaries has yet to enter into force. Consequently, in this field the
international comunity is faced with a situation that actually affects it,
and the tinme has cone for consideration of the issue also to include the need
to review and update rel evant international |egislation on nercenary
activities.
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I'V. PRIVATE SECURI TY COMPANI ES AND MERCENARY ACTI VI Tl ES

67. The main subject of this report is private conpanies operating in the
international market offering security and mlitary advisory services, on
account of the inpact of their activities on such inportant issues as the
sel f-determ nation of peoples, State sovereignty and national and

i nternational guarantees of the observance of human rights. Such firms are
t aki ng upon thensel ves responsibilities and functions reserved to States and
associating their activities with a profit notive that is proper to any
private firm produci ng goods and services on a free market, but which has
[imts when such sensitive issues as the self-determ nation of a people, the
nati onal security of a State or human rights are involved

68. These private firnms seeking to assune responsibility for the security of
entire countries consider security to be a commodity |ike any other, subject
to the law of supply and demand. |If a State facing problems w shes to
purchase security, they will sell it, replacing a country's armed forces and
police and supposedly performng their role nore efficiently - in respect of
everything to do with “order”. For this purpose, such conpanies are generally
part of hol dings and are therefore able, through other conpanies, to take part
in various services which conplement and enhance their offer: transport,
comuni cations, econom ¢ and financial consultancy, health, sanitation
services and so on. In view of these facts, and having observed how they
operate, the Special Rapporteur suggests that private conpanies offering

i nternational security represent a new operational nodel that is nmore up to
date and effective and with a relatively adequate | egal cover, but
neverthel ess linked to nercenary activities, as they intervene nmlitarily and
for pay, in activities which it was nore prudent to entrust to State
authorities than to abandon to the vagaries of free-nmarket conpetition

69. The conpani es described in this report emerged in the 1990s and a nunber
of them have consolidated thensel ves to such an extent that they have taken
part in conplex operations in a nunber of countries. At the sane tinme, there
have been instances of international outrage as a result of popular rejection
in sonme countries of the intervention of such conpanies in internal matters
related to the sovereignty of the State and of the contracts, worth mllions,
signed with Governments seeking their services. Those who defend such
conpani es argue that, in mlitary and economc ternms, they offer a nore

rati onal solution for States beset by crises rendering themincapable of
perform ng the | awenforcenent and security functions for which they are
responsi ble; they may participate in internal arned conflicts on the side of
the Iaw, although with greater freedom and efficiency; they are cheaper, in
other words, it is cheaper to hire themthan to resort to other neans, etc.
The situation is unfolding, fluid and possesses a potential for evolution and
devel opnent that it would be wong to overlook. It is therefore necessary to
come to grips with the issue and deci de what such conpani es nmean for the

sel f-determ nati on of peoples, security and peace, as international |aw has
defined these concepts.

70. It is clear that these conpanies offer thenselves as a kind of
alternative security nodel for countries with internal conflicts which
Governnments have difficulty in managing. The prenmise underlying their offer
is that they fill a critical void, since there are Governnents which are
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unabl e to provide security, and the international machinery does not generally
antici pate the worsening of rapidly deteriorating situations noving towards
armed conflict or generalized confrontation, or respond with the degree of
urgency that a disturbance threatening the lives of entire popul ati ons
demands. In fragile countries, where CGovernnents are close to collapse, the
presence of such private conpani es which, relying on the experience of
mlitary professionals, sell security, strategic planning, order

reorgani zation of the mlitary apparatus of the State, protection to allow
productive capacity in respect of major natural resources to be regai ned,
short-term neutralization of zones where there is armed conflict and so forth,
may be, and in fact is, well received by segnents of the popul ation

71. Neverthel ess, the possibility of satisfactory short-termresults should
not be confused with long-termand definitive stability and security.

Natural ly, the Governnents contracting for such services may decide to keep on
indefinitely any conpanies that help to put an end to internal armed conflicts
and provide security in the short term Paying so high a price would be
tantanmount to sacrificing i ndependence and to handi ng over part of governnment
authority to private enterprises which, |acking any substantive sense of
identity with the country, will seek to derive as nuch benefit fromthe
situation as possible before withdrawing when it is strategically in their
interest to do so. When this occurs, the country's situation mght well be
wor se than before

72. A hypot hetical situation of this nature would be quite the opposite

of sovereignty, even if the contracting party were a | awful CGovernment. The
contract would have authorized a “formally tol erated nmercenary intervention”
in the formof the nilitary actions the conpany under contract was
authorized to perform but the State woul d have abdicated its substantive
responsibilities to profit-seeking organi zations and nmenories of old colonia
conmpani es woul d inevitably be evoked. Today's conpanies are, of course, nore
nodern, and their intentions smack | ess obviously of the desire to exploit a
country econonically. But the danger exists and these factors cannot be

di sregarded in view of the existence of States with significant natura
resources or in a strategic location, which are experiencing acute donestic
probl ems jeopardizing their governability.

73. The conposition of these private security conpanies | eaves no room for
doubt. The maj or sharehol ders and nmanagenent board nenbers are people with
professional mlitary experience, and in those which have been set up in
South Africa, the United Kingdomof Geat Britain and Northern Ireland and
Bar bados, their records identify themas nercenaries who have taken part in
various arnmed conflicts. As a general rule, the contracts they sign
constitute acts of intervention in the internal affairs of a State, although
consented to by the Governnment, where an essential mlitary function is
carried out in exchange for a handsone reconpense. There is a clear
associ ati on between such conduct and nercenary acts, although in formal terns
there has been a change fromthe traditional mercenary since nercenaries are
now hired by a conpany which trains themto provide technical services, |ess
bl oody, perhaps, with the focus on organi zing effective internal security
machi nery, guaranteeing public order and putting an end to armed conflicts on
behal f of the Governnment hiring them and providing themwith authority to

i ntervene.
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74. One of the clains made by security conpanies is that they operate
legally since they sign their contracts with Governnments that |awfully and
legitimately represent the State. However, this is one of the nost
controversial aspects of the issue, particularly because no Government is
authorized to exercise the attributes of authority against the sovereignty of
the State itself, but also because responsibility for internal order and
security in a sovereign country is an obligation which nmay not be renounced or
transferred and which the State di scharges through its police and arned
forces. The State may privatize many things and many services that lie within
its conpetence, but not that which constitutes its very raison d'étre. |If it
hands over such authority to a private conpany, and a foreign private conpany
at that, it is agreeing to a limtation of State sovereignty, with the further
drawback that the substantive legal rights of its inhabitants may be inpaired
and basic human rights principles and nornms of humanitarian |aw may be

vi ol at ed.

75. There are private security conpani es operating in the internationa

mar ket; those countries which have signed contracts allowing themto intervene
ininternal affairs are known; the negative reaction which such activities
have engendered anong broad segments of the population in the countries where
they have operated or are operating is also known. The point is that, wthout
prejudice to acceptance of the market as a natural and regul ated phenomenon in
which all countries participate as best they can, the international community
cannot accept, w thout underm ning the principles on which it is based, that a
function of the free market should be selling security operations the
practical effect of which is to allow intervention in internal affairs by
param litary forces with a mercenary conponent.

76. In terns of human rights, meking internal order, the security of the

i ndi vi dual and control over the exercise of civil liberties the responsibility
of private international security conpanies is undesirable. A situation such
as the one described is uninmaginable in devel oped countries, which enjoy
political stability and have a conprehensive institutional framework. Wy
shoul d poor countries affected by instability have to add to their sufferings
a situation in which private conpanies, in exchange for vast earnings which
have a negative inpact on existing poverty, take over security and control in
practice the nost inportant decisions of the State. What will then becone of
t he i ndependence and sovereignty of such States? The nost |ikely outcone is
that problenms will, in substance, persist and beconme worse when the conpanies
withdraw. |If the situation obliges themto remain indefinitely, is it not
true to say that the independence of the State will have di sappeared? One
case that conpels us to consider risks such as those descri bed above is that
of Sierra Leone, where the presence of a private international security
conmpany was presented as being responsible for having restored things to
normal and for the signing of peace agreenments. However, this was nere
propaganda and wi shful thinking: three nonths after the conpany had

wi t hdrawn, everything coll apsed, the | egal Government was overthrown by a
coup d' état and the population's suffering as a result of fresh mlitary
action increased. |In other words, the solution was false. The right to life,
to security, to peace, the preservation of the rule of | aw and of denocracy
are not matters that can be entrusted to private conpanies clainmng to
specialize in security; they make nmoney fromselling efficiency in security
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matters, but in the last analysis are incapable of replacing those agencies
responsi ble for the State's inherent and perenptory role to protect life and
security.

77. Thi s new operational nodel, as typified by Executive Qutcones (PTY)
Ltd., with which the Special Rapporteur becane acquainted during his m ssion
to South Africa in 1996, consists in offering skilled mlitary training,
protection and internal security services internationally in return for |arge
anounts of noney and profits fromthe devel opment of the natural resources of
t he place where the services are provided. Foreign firms investing in
countries with significant natural resources are reportedly demandi ng that the
security of the areas where their investment is concentrated should be

provi ded by personnel recruited, trained and nmade avail able by the conpanies
that sell security internationally. These conpanies generally organize the
services they offer by recruiting foreign staff with mlitary and police

experience and, in some cases, links to nercenary activities.
78. A nunber of conpanies of the type described are operating in various
countries throughout the world. In March 1997, for exanple,

Sandline International was in the news because its contract with the

Gover nment of Papua New CGui nea caused a public outrage. But the first to
become established was Executive Qutcones (PTY) Ltd., registered in Pretoria
and London. This firmwas founded in Pretoria in 1989 by forner nenbers of
the special forces of the South African Defence Force (SADF) with experience
in the repressive activities of the apartheid regine. |t operated under
formally concluded contracts, according to conmpany sources, providing mlitary
advice and training to the arny of President Dos Santos of Angola, from which

country it withdrew in January 1996. It also provided security to mning and
oil conpanies. It was later active in Sierra Leone.
79. Are Executive Qutcones and all the other international conpanies

operating in the security sector legally constituted private conpani es which
even though they m ght use nodern fornms of canouflage, act as a cover for
nmercenary activities? It should first of all be established that, although
Executive Qutcones operates fromPretoria and is legally constituted, it is
not a company with links to, or which is close to, the current Governnent of
South Africa. Various governnmental authorities have distanced thensel ves from
and condemmed the activities of Executive Qutcomes. Furthernore, in August
Parl i ament approved an international mlitary assistance bill, which will cone
into force in 1998, and which regulates nore strictly the international sale
of security services and military assistance, and introduces a sentence of no
nmore than 10 years' inprisonnment and a fine of no nore than 1 million rand for
any South African or foreign citizens resident in South Africa who participate
in unauthorized mlitary m ssions abroad.

80. By its own definition, Executive Qutcones is a conpany devoted to

provi ding highly skilled and confidential nmilitary adviser services and to
furni shing personnel, mainly mlitary and highly skilled, to provide strategic
and tactical training services in countries requiring sophisticated, effective
support for the adequate control of their socio-political reality, to put an
end to internal conflicts and to encourage the devel opment of economc
activities related to natural and m neral resource devel opment. Underlying
these services is the fact that they are offered because there are States in
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such crisis that they are no | onger capabl e of safeguarding their borders,
public order and the security of the population. 1In this context of crisis,
whi ch al so involves distrustful, precarious relations with other States, a
vacuumis created which is precisely what |eads to the establishment of such
compani es.

81. According to its description, Executive Qutcomes is a security conpany
whi ch provides “technical advisers whose area of specialization is basically
mlitary”. |Its personnel provides training for situations such as: |ow grade

armed conflicts with counter-insurgency preparation, eneny infiltration
intelligence, sabotage, protection of the population and the territory;
infantry training, including notorized and parachute infantry; use of tanks;
artillery and anti-aircraft artillery defence; conbat engineering training;
intelligence; mlitary police; nedical support services; comunications;
special rapid reaction forces; officer and support staff training; |ogistics;
air force; navy and technical support.

82. To judge by all the information so far received, Executive Qutcones is
conpeting in a market where the nunmber of such firms is growi ng, although it
is undoubtedly the | argest of those operating in Africa, where it has obtained
various types of contract for nultiple assistance. O her conpanies of

South African origin are also said to be operating in the regional market.
The risk that several conpanies of this kind nay be conpeting in the market
and may cone into confrontation over unlawful resources is a potential danger
whi ch the case anal ysis nust not overlook. Conpanies such as Executive
Qutcomes recruit highly qualified mlitary personnel to provide their
services. |n Executive Qutcones, they are nmainly former menmbers of the
South African and foreign security forces. According to the informtion
obt ai ned, about 700 persons are regularly enployed by this conpany (soldiers,
police, doctors, pilots, engineers, technicians, etc.), with high salaries;
the salaries of every rank from general to non-conm ssioned officer may

be 5 tinmes higher than in an army such as that of South Africa and
definitely 10 times higher or nore than in other African States.

83. Wth regard to weapons and | ogi stics, Executive Qutconmes uses equi pnent
purchased from conpanies in South Africa and various European countries. Part
of the equi pnent includes aeropl anes, helicopters and aerial photography
aircraft. Strategic Resources Corporation (SRC) the hol ding conpany, has an
airline, Ibis Air (charter flights), which it uses to transport personnel and
| ogi stical consignnments to various countries in which it is active. Executive
Qutcones' tendency is, naturally, to grow and expand its interests, and this
leads to its involvenent in arnmed conflicts in the countries it assists and to
its participation, which may be direct or through its subsidiaries, in
internal affairs, such as the economy, resource devel opment and capita

i nvestment. Although this is a matter of a private conpany being involved in
intrinsically conplex mlitary services, the conmpany is determ ned to prove
that its activities are above board and that it is professionally efficient.

84. What has been sai d above suggests that a certain anount of tolerance
exists at the international |evel and that international organizations should
refrain fromintervening or delay their intervention in conflictua
situations, which could in turn allow these private international security
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conpani es to devel op further, notw thstanding the risks involved. Executive
Qutcones, and its hol ding conpany, Strategic Resources Corporation, are active
in various countries; MIlitary Professional Resources Inc. (MPRI), a conpany
of United States origin with headquarters at Al exandria, Virginia, is
reportedly even bigger, has greater operational capacity, and has carried out
mlitary training operations in Bosnia and Herzegovina. To this list could be
added yet other conpanies, such as Keeni M ne Services, British Defence
Systens, Sandline International and Air Scan, based at Titusville, Florida;
some of these conpanies are closely linked. Air Scan has reportedly taken
part in operations in Central America and Uganda, and is currently said to be
protecting international oil conpanies in the Angol an encl ave of Cabi nda.

85. One of the problens that arises is whether the personnel enployed by

t hese conpani es or conpani es whi ch have operating contracts requiring themto
enrol and pay personnel with mlitary experience are nmercenaries. There is no
sinmple and straightforward answer to this question. For nost of the

i nternational |aw experts and international human rights non-governnenta
organi zations consulted, these are nercenary conpani es which work with
mercenari es and carry out nercenary activities. |In the case of Executive

Qut comes, its executives vehemently deny this, claimng that they are
“Africans” who have decided to work for the viability and devel opnment of
Africa, doing so fromthe mlitary standpoint, with which they are nost

fam liar, and which is why they work in the security field. They also insist
that, formally speaking, Executive Qutconmes is a conmercial security conpany
whose registration and operation are not contrary to South African and
international law. Finally, they also argue that they conclude contracts only
with legitimtely constituted Governnments and always in order to do work
designed to strengthen their internal stability and thus the possibility of
putting econom c devel opnent policies into practice.

86. The | egal framework for nmercenary activities is, of course, not clear
and specific enough. Executive Qutcones' argunents about the |awf ul ness of
its activities are therefore not to be ignored. The open debate on conpanies
such as Executive Qutcomes neverthel ess involves the interpretation of |ega
provi sions such as article 47 of Protocol | Additional to the Ceneva
Conventions of 1949. Persons who object to Executive Qutcones say that its
personnel are mercenaries because they neet all the requirenments for
classification as nercenaries under that provision: they are mlitary
personnel recruited in South Africa or abroad in order to fight in an armed
conflict; in the African countries with which they signed contracts, they not
only trained personnel for the arned forces of these countries, but took part
in the hostilities for personal gain and for sums substantially in excess of
what the military personnel of the countries they assisted received; and they
are not nationals of those countries, but foreigners, and were not sent on
official duty as nmenbers of the arned forces of any State.

87. These are convincing argunents; however, in the light of the restrictive
approach adopted in various United Nations resolutions which [ink nmercenaries
with concerted acts of violence ainmed at violating the right of peoples to

sel f-determ nation and undernmining the constitutional order of a State or its
territorial integrity, while seeking to obtain substantial gain and nateria
conpensation, the contracts which private mlitary advisory, training and
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security compani es conclude with States and the personnel working for these
conpani es have sone nercenary traits but cannot be described as being wholly
nmercenary.

88. It is clear that the conpani es di scussed above pose nunerous questions,
not all of which can be answered on the basis of the international |egislation
in force. 1In any case, they are not a fignent of the inmagination but the
result of dramatic circunstances confronting weak and afflicted States -
countries in which civil insecurity is fast becoming the main issue on the
nati onal agenda, and in which the State is failing to ensure the required

ref orm and noderni zation of public institutions - and international systens
and powers for which cold cost/benefit logic has |led to abstention and
indirectly to encouragenent for the activities of these companies, without a
proper assessnent of the consequences and risks to the system of independent
St ates based on self-determ nation, which today formthe internationa
conmmunity. The point is that there is now a type of conmpany which offers ful
security services on the free and globalized international market that up to
now have been the exclusive responsibility of each State's own interna
security system If States are prepared to give up an intrinsic el enent of
their sovereignty, this is sonmething which should be clearly stated and
consented to by the State's own population. It would also signify a revision
of the very concept of the State as currently enployed. It would need to be
anal ysed in depth because it really would affect and change the nature,
structure and functions of the State, while at the same tinme changing the
nature of international rel ations.

89. A non-exhaustive list of topics which require further and nore detailed
i nvestigation should include possible changes in the nature of nercenaries, as
defined since the establishnment and organi zati on of national arm es, because
it is undeniable that |arge nunbers of them have been joining private
conmpani es which provide security and mlitary advice and training
internationally. It should also be borne in mnd that responsibility for a
country's internal order and security are perenptory obligations which a State
fulfils through its police and arned forces. Turning these responsibilities
over to private conpanies registered in third countries would be to restrict
the sovereignty of the State or to cede part of that sovereignty to a conpany,
inreturn for which it would exercise the rights of the State police or those
involved in defending territorial integrity or the popul ation

90. Sovereignty woul d thus continue to be exercised by the State, but it

m ght be dangerous and destabilizing for the State to assume responsibility
for any abuses that the security conpanies nmight commit against the civilian
popul ati on. These conpanies mght put their relations with multinational oil
m neral, chemi cal and other conpanies first, and through the use of their
mlitary resources, inpose the political, econom c and financial hegenony of
their business partners. As clients of these powerful conpanies, they would
have paved the way for a formof multinational neo-colonialism

91. In view of the concerns expressed in the precedi ng paragraphs, it would
al so be appropriate for the conpetent United Nations bodies to discuss the
i nternational |awful ness of allowing the free narket to include conmpletely
unrestricted conpetition from conpanies selling security services and the risk
of interference in internal affairs by agents who, claimng to be experts,



E/ CN. 4/ 1998/ 31
page 29

m ght actually be nmercenaries, intelligence agents fromthird States,
saboteurs or other el enents whose assignnment is to dom nate, dissociate and
weaken the receiving State. O course, these are hypothetical situations
arising out of the changing reality of traditional mercenary activities and
their partial replacenent by private security conpanies specializing in
mlitary matters. The problem should remain under study; it has to be sol ved
on the basis of nore in-depth know edge of the facts, specific references and
a systematic anal ysis concluding with suggesti ons and proposals for the
adoption of political, |egal and operational standards relating to nercenary
activities and to conpanies which sell security internationally.

92. The conplexity of the situation described in the previous paragraphs
inplies that the Conm ssion on Human Ri ghts nust endeavour to find imaginative
and realistic responses so as to support States in danger of succunbing to
chaos and of being lured by the siren songs that m ght be sung by these

seductive security conpanies. It is obvious that the sovereignty of States
and the security of the popul ation woul d be better safeguarded by
United Nations rapid reaction or peacekeeping forces. In any event, the

i nternati onal systens cannot overl ook the perils |oom ng over weak and
crisis-ridden States. One positive step would be an increased will to take
preventive actions that can neutralize resort to the use of force. What is
needed specifically is to show that the systens for the protection of human
rights and peace and security are capable of inplenenting efficient and

convi nci ng nmechani sns to pronote |life, a relaxation of tensions and positive
agreenents for peaceful cooperation, and are nore effective at doing so than
t hese conpani es which derive material benefits fromthe weakness of
Governnents that are unable to control order and security in their countries.

V. PRESENCE OF MERCENARI ES | N PAPUA NEW GUI NEA

93. Since 1988 the Special Rapporteur has been closely nonitoring the
changing situation in the conflict on the Island of Bougainville in

Papua New Gui nea, and especially the inplenentation of the nmeasures adopted in
order to achieve a peaceful solution to a conflict which has already caused
nore than 7,000 civilian deaths (many due to the lack of tinely medical care),
as well as to inprove the hunman rights situation in general. |In that context,
he wel coned the signing of the Honiara commtnents on 3 Septenber 1994 by the
then Prinme M nister of Papua New CGuinea, Sir Julius Chan, and the Conmander of
t he Bougainville Revolutionary Arny, M. Sam Kauona. Pursuant to the Honiara
conmitnents, a ceasefire agreenent between the Governnment of Papua New Gui nea
and the Bougainville Revolutionary Arnmy was signed on 8 Septenber 1994, and in
Cctober 1994 a peace conference, attended by representatives of the various
political factions, was held. Unfortunately the peace process did not unfold
as planned and a number of events, including the assassination of the rebe

| eader Théodore Mriong in Cctober 1996, resulted in renewed mlitary action

94. The Speci al Rapporteur has |earned that, given the situation, the

Prime Mnister decided to sign a contract with Sandline International, a
conpany registered in the Bahanas with offices in London, under which it is to
provi de various mlitary assistance services to the Papua New Gui nea Defence
Forces. According to the terns of the contract, concluded on 31 January 1997,
Sandl i ne International undertook, inter alia, to:
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(a) Provi de advice and nmilitary assistance to the Papua New Gui nea
Defence Forces with a view to supporting themin their task of protecting the
territorial sovereignty of the country and retaking control of inportant
nati onal resources, especially the mneral deposits in Panguna;

(b) Provi de tactical training for the Special Forces Unit (SFU);
(c) Furni sh intelligence services in support of nmilitary operations;

(d) Conduct offensive mlitary operations in Bougainville in
conjunction with the Papua New Gui nea Defence Forces for the purpose of
naturalizing the forces of the Bougainville Revolutionary Army and of
regai ni ng control of the Panguna m ne; and

(e) Provi de adequate followup to those actions by neans of specific
operations which woul d be defined in other agreenents.

95. In order to furnish the mlitary assistance described above and to
participate in nmlitary operations, Sandline International undertook
specifically, inter alia to:

(a) Send a 16-man command, administration and training teamin the
first week of inplenentation of the contract to establish the necessary
liaison with the Papua New Gui nea Defence Forces; develop a |ogistical and
comuni cations infrastructure; prepare for the safe arrival of the mlitary
and aeronautical equipnment contracted for; initiate the information-gathering
and intelligence operations and begin training the Special Forces Unit;

(b) Set up bases at Jackson Airport and the La Selva training centre
in Wewac;

(c) Wthin 10 days of the arrival of the command, adm nistration and
training team send and deploy the follow ng throughout the territory of
Papua New Gui nea: Special Forces officers and troops, aircraft and helicopter
crews, engineers, intelligence agents, special teanms of operatives, m ssion
troops, nedical and paranedi cal personnel and so forth;

(d) Send arns, ammunition and equi pnent, including aircraft,
helicopters, electronic warfare equi pment and conrmuni cati ons systems, as wel
as any personnel necessary for their maintenance and for training in their
use;

(e) Ensure that personnel sent to the country have appropriate
identity papers, and assune responsibility for any expense caused by | oss of
its personnel, unless that | oss was the result of negligence by the State.

96. In return, the Governnent of Papua New Gui nea undertook to pay Sandline
International US$ 36 million for the three-nonth initial period of the
contract, to grant to Sandline International's expatriate personnel all tax
exenptions, facilities and privileges in connection with their entry into,
departure fromand stay in the country and with the inport of their goods and
equi pnent and, in general, to grant all the authorizations, waivers, permts
and |icences necessary for themto fulfil their contractual obligations. The
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Governnent al so undertook to instruct its civil servants and the nenbers of

t he Defence Forces to recognize the mlitary ranks of the company's personne
as established by the command structure and, accordingly, to obey orders from
hi gher -ranki ng conpany personnel

97. The Government al so recogni zed that Sandline International's personne
were authorized to conmt thenselves to or initiate or fight in nmlitary
operations, repel attacks, arrest and detain persons suspected of planning an
act of aggression or of conspiring to do so and, in general, defend the

popul ation fromthreats of any kind.

98. At the end of March 1997, 40 of Sandline International's personnel
nmostly South Africans, were forced to | eave Papua New Gui nea as a result

of wi despread protests within the Defence Forces at the signing of the
contract described above and of nutinies in Port Mresy, the capital of

the country. The |eader of the group, Tim Spicer, a British citizen was
confined to quarters in the capital and his passport was confiscated. The
Conmander -i n- Chi ef of the Defence Forces, Brigadier General Jerry Singirok
was di smissed by the Prine Mnister for criticizing the conclusion of the
contract and the dispatch of the conpany's first instructors to the front in
Bougersee. On 18 March 1997, the arny protested against the dismssal of its
Commander-in-Chief, nmutinied at the Murray barracks and marched on Parl i ament.
General Singirok later accepted his dismssal but requested that a comm ssion
of inquiry should be set up to investigate the Sandline Internationa
contract. On 26 March 1997 the Governnent agreed to appoint a comm ssion of
inquiry, and on 11 August 1997 Prine Mnister Bill Skate announced that the

i nvestigati on woul d be expanded. The Speci al Rapporteur has contacted the
Gover nment of Papua New CGui nea requesting information concerning those events
and hopes to be informed of the conclusions of the conm ssion of inquiry.

99. Al t hough the conmmi ssion's conclusions are not yet known, the avail able
i nformati on concerning the crisis in Papua New CGui nea suggests that it was
triggered by the inplenentation of the contract between the Governnent of
Papua New Gui nea and the private security conpany Sandline International

For the armed forces and the popul ation, the presence of foreign soldiers
recruited by a foreign conpany, which was responsi ble not only for

training but also for conmanding mlitary operations in an internal arned
conflict, thereby subjecting the country's mlitary |leaders to its orders,
and which received for the initial period of the contract (three nonths)

US$ 36 million as well as a promise of participation in the conpany

Bougai nvill e Cooper Linmted was considered to be an act that viol ated
sovereignty and the right to self-determ nation. The sheer perception of
being faced with a nercenary presence under contract to the Government via a
private conpany was w thout any doubt a clearly expressed fact in the

i ndi gnati on of both the arnmed forces and the popul ati on of Papua New CGui nea
In addition, the use of nercenaries was noted by the international conmunity.

VI . CURRENT STATUS OF THE | NTERNATI ONAL CONVENTI ON AGAI NST THE
RECRUI TMENT, USE, FI NANCI NG AND TRAI NI NG OF MERCENARI ES

100. By resolution 44/34 of 4 Decenmber 1989, the General Assenbly adopted the
I nternational Convention against the Recruitnment, Use, Financing and Training
of Mercenaries. Pursuant to article 19, the International Convention is to
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enter into force on the thirtieth day followi ng the date of deposit of the
twenty-second instrunent of ratification or accession with the
Secretary-Ceneral. At the time this report was witten, only 14 States had
conpl eted the process of expressing their willingness to be bound by the
International Convention: Azerbaijan, Barbados, Bel arus, Caneroon, Cyprus,
Ceorgia, Italy, Mldives, Saudi Arabia, Seychelles, Suriname, Togo,

Tur knmeni stan and Ukraine, while the following 10 States had signed the

I nternational Convention: Angola, Congo, Denocratic Republic of the Congo,
Germany, Morocco, Nigeria, Poland, Romania, Uruguay and Yugosl avi a.

101. The International Convention confirnms the |egal nature of the
resol uti ons and decl arations of United Nations bodi es condeming mercenary
activities and it expands international regulation of the question, such
regul ati on being at present essentially limted to article 47 of the 1977
Protocol | Additional to the Geneva Conventions of 1949 and the 1977 QAU
Convention for the Elimnation of Mercenarismin Africa. The entry into force
of the International Convention will contribute to the accurate identification
of situations involving nercenaries, the effective prosecution and puni shnment
of offenders and the clear deternmination of jurisdiction in each case, and
will help to facilitate extradition procedures and preventive cooperation
anong States. It may also be recalled that General Assenbly resolution 52/112
requested the Secretary-General to invite Governments to make proposals
towards a clearer definition of mercenaries.

VI1. CONCLUSI ONS

102. Mercenary activities are a formof violence, condemmed by United Nations
bodi es, which have been used to hanper the exercise of the right to

sel f-determ nation of peoples and to violate human rights. Mercenaries tend
to be present mainly in international or internal armed conflicts, where they
offer their services to one or nore parties to the conflict in exchange for
paynment, causing serious danmage to the people and territories that are victins
of their actions.

103. Mercenary activities not only affect the self-determ nation of peoples
but may al so be considered as | eading to serious crines, such as attenpts on
the lives of selected persons, terrorist attacks against installations and
drug and arns trafficking. All these acts usually involve serious violations
of human rights

104. Since mercenary activities and the conduct of the nmercenary per se can
seriously inmpair the enjoynment of human rights, the self-determ nation of
peoples, the stability of constitutionally established Governnents and the
mai nt enance of international peace and security, mercenary activity and
conduct rnust be clearly and unequivocally banned.

105. The fact that existing international provisions relating to mercenaries
rai se probl ens, contain gaps or are ambi guous reduces their |ega
effectiveness. For this reason they should be thoroughly revised,

suppl enent ed, nade nore specific, references added to new nmercenary nethods
and brought up to date.



E/ CN. 4/ 1998/ 31
page 33

106. Mercenarismis not classified as a separate crime in the |egislation of
nost countries. This om ssion could facilitate the use of the State's
territory to recruit and train nercenaries and to finance their activities.
Moreover, the fact that the extradition of mercenaries is not provided for
could facilitate their perpetration of crimnal acts and provide themwth

i mpunity.

107. Sone events that have taken place in countries in Africa, Europe and
Cceania in recent years indicate not only that nercenary activities stil

exi st but that their nature is changing. The establishnent of conpanies to
sell mlitary advisory, training and security services to countries in return
for noney and mning and energy concessions, in particular, may, in addition
to the problens such contracts pose for the sovereignty of the States that
conclude them lead to the recruitnent of nercenaries who will becone invol ved
ininternal affairs, thus representing a threat to the people exposed to their
activities.

108. By the very nature of the operations contracted for and the contractua
terms agreed to, military advisory and assi stance conpani es can cone to take
control of the country's security and thereby exert considerable politica

i nfl uence over production and econom c, financial and comrercial activities.
Their influence could be considerable in areas of decisive inportance for the
economi c activity of the country in which they operate, and could in turn
pronote rel ati ons of dependence.

109. If the type of conpany described in the precedi ng paragraph becones

wi despread, the concept of security that the international community has had
until now and the responsibility of each State to be accountable for and to
guarantee, through its police forces, that each individual is able to exercise
his rights and freedons as a citizen will have been superseded by a new
concept .

110. The consolidation of these conmpani es depends directly on the extent to
which the international system the great Powers and States thensel ves agree
to entrust the solution of regional, bilateral and internal armed conflicts,
as well as the Governments of countries with problens, to private mlitary
security and assi stance conpani es.

111. According to this new concept, it would appear that any State is at
liberty to buy military advisory and assi stance and security services on the

i nternational market from organi zati ons conposed of persons of various
nationalities, united by their mlitary function and their ability to control
puni sh and i npose the order desired by the Government which hires them

regardl ess of the cost in lives and | oss of sovereignty, in exchange for nobney
and natural resources.

112. The increase in conpani es engaged in the international sale of security
and mlitary advice and assistance could significantly alter the currently
accepted concept of nercenary activity. Mercenary activity would no | onger be
considered as necessarily unlawful, illegitimate or illegal, while concepts
such as that of State sovereignty and the obligations of a State towards its
peopl e and towards the observance and guarantee of the enjoynent of human
rights woul d be trenendously and dangerously relativized.
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113. Despite the fact that nore than eight years have passed since its
adoption by the General Assenbly, the International Convention against the
Recrui tnment, Use, Financing and Trai ning of Mercenaries has been ratified by
only 14 States. The delay inits entry into force of itself encourages the
continuation of this crimnal activity.

VI, RECOVMENDATI ONS

114. Considering that nercenary activities have becone diversified and are
undergoi ng a transformation, acquiring characteristics that make them far nore
of a threat to the enjoynent of human rights, the Comm ssion on Human Ri ghts
should reaffirmits condemmation of these activities and, additionally,

suggest to all States that they should incorporate practical nmeasures in their
national legislation to prohibit the use of their territory for the
recruitnment, training, assenmbly, transit and financing and use of mercenaries.

115. The united front which the international comunity should present in
acting against nmercenary activities is weakened by the existence of gaps and
i nadequacies in national legislation as well as international instruments
whi ch are used to conceal nercenary activities and even to condone the
recrui tment and enploynment of nercenaries. It is therefore recommended that
mercenary activity should be treated in every respect as an unl awful and
prosecutabl e act and a continuing offence. G ven the |egal gaps and

i nadequaci es which permit the existence of nmercenaries whose activities can
pass as normal, it is reconmended that the Comm ssion on Human Ri ghts shoul d
propose that the States Menbers of the United Nations should consider adopting
I egislation to prohibit nercenary activity and the use of national territory
for such unlawful acts.

116. In view of the harmwhich the delay in the entry into force of the
I nternational Convention against the Recruitnment, Use, Financing and Training
of Mercenaries is causing at the regulatory level, it is reconended that the

Commi ssi on on Human Ri ghts shoul d appeal to States for understanding so that
they will decide to ratify or accede to the Convention and bring it rapidly
into force.

117. In what appears to be a newinternational trend, legally registered
conmpani es are providing security and military advisory and training services
to the armed forces and police of legitimte Governnments. There have been
conpl aints that sone of these conpanies go beyond advisory and instruction
wor k, becoming involved in nmilitary conbat and taking over political, economc
and financial matters in the country served. It is therefore recomended that
the evolution of these conpanies, the relevant |egislation of States and the
condi tions under which States agreed to conclude contracts with such conpani es
shoul d be nmonitored closely. It needs to be assessed whether the security and
internal order of a State which has lost part or all of its capacity to keep
order should henceforth be left to the action of specialized conpani es which
will take charge of its security.

118. If, followi ng the conclusion of contracts with private conpanies
provi ding security services, the situation clearly deteriorates and popul ar
rej ecti on beconmes apparent, the investigation should be carried further so
that the Comm ssion on Human Ri ghts can have sufficient information to
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determine the inpact of the relationship between private security conpanies
and the countries using their services, particularly fromthe standpoint of
the exercise of authority by the State, self-determ nation, politica
stability, the protection of natural resources and conditions for the

mai nt enance of peace and respect for human rights.

119. The Commi ssion on Human Ri ghts should call for a study on ways of
reinforcing international prevention, action and intervention machinery in
order to strengthen the exercise of human rights and pronote the rule of |aw
in countries threatened or weakened by armed conflicts, thereby ensuring that
the purpose of hiring private conmpanies of this nature, if indispensable, is
solely to obtain technical and professional advice on mlitary matters or
police protection, within the legal framework expressly laid down.

120. On the basis of the facts and analysis presented in this report, it is
recommended that the Conm ssion on Human Rights shoul d consider keeping this
subj ect under review as a matter of priority with a viewto fornulating
proposals for a better legal definition of private conpanies that offer
security services, precluding the presence of nmercenaries, and safeguarding
the sovereignty of States and their non-transferable responsibility of matters
of | aw enforcenent and internal security.



