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. | NTRODUCTI ON
1. The present report is a joint interimreport submtted to the Genera

Assenbly by M. Bacre Waly Ndi aye, Special Rapporteur of the Conmi ssion on Human
Ri ghts on extrajudicial, sunmary or arbitrary executions, and

M. Param Cumar aswarny, Special Rapporteur of the Conm ssion on Hunan Ri ghts on

t he i ndependence of judges and | awers, pursuant to Comm ssion on Human Ri ghts
resol ution 1996/ 79 of 23 April 1996, entitled "Situation of human rights in

Ni geria".

2. The report is divided into five chapters. Chapter | gives brief
background i nformati on on Nigeria. Chapter Il contains the terns of reference
of the two Special Rapporteurs and describes their activities in 1996 with
regard to their request to visit Nigeria. Chapter Ill contains a description of
the action undertaken by other United Nations organs in 1996 with regard to the
human rights situation in Nigeria. Chapter |1V describes the situation of human
rights in Nigeria with special attention to violations of the right to life and
interference with the independence of judges and | awers and their inpartiality.
The prelinnary conclusions and recommendati ons of the two Special Rapporteurs
are set forth in chapter V.

A. Constitutional guarantees

3. Chapter 1V of the 1979 Constitution of N geria pertains to human rights and
guarantees a wide range of civil liberties. Under the successive mlitary
Covernnents, it has become a practice to abolish sone provisions of the
Constitution, in particular those related to human rights.

B. International obligations

4, Nigeria is a party to the following international instrunents:

I nternational Covenant on Civil and Political Rights, International Covenant on
Economi ¢, Social and Cultural Rights, Convention on the Rights of the Child,
Convention on the Elimnation of All Forms of Discrimnation against Wrnen,

I nternational Convention on the Elimnation of Al Forms of Racial

Di scrim nation, Convention on the Prevention and Puni shnent of the Crime of
CGenoci de and the Slavery Convention of 1926. Nigeria has al so signed the
Convention agai nst Torture and Other Cruel, Inhuman or Degradi ng Treatnment or
Puni shment and is a party to the African Charter of Human and Peopl es' Rights.

l...
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A resolution adopted in December 1995 at the extraordi nary session of the
African Conm ssion on Human and Peoples' Rights nade reference to a m ssion
whi ch was to be undertaken in February 1996 in order to intensify the dial ogue
bet ween the Conmm ssion and the Nigerian authorities concerning the Ogon
detainees. At the time the present report was finalized, no such m ssion had
t aken pl ace.

5. Finally, Nigeria is a nenber of the Commobnweal th. However, its nenbership
has been suspended for two years.

C. Historical background

6. According to a 1995 report of the United Nations Devel opnment Programme,

Ni geria has a population of 102 nillion, conmposed of sone 400 ethnic, religious
or linguistic groupings. The four nmmin groupings are the Hausa and the Fulani in
the north, the Yoruba in the south-east and the Ibo in the south-west. |In what

is now known as the Federal Republic of N geria, there have been nany ethnic
conflicts and inter-ethnic tensions.

7. Ni geria has played an inportant role at the regional level; it was
instrunmental in the creation of the Economi ¢ Community of West African States
and the setting up and funding of the Economi c Community of West African States
Monitoring Group, which was sent to Liberia in Septenber 1990.

8. Since its independence fromthe United Kingdomon 1 October 1960, N geria
has been subjected to mounting tribal and regional tensions and suffered severa
coup attenpts. The first such attenpt occurred in January 1966, when a group of
maj ors sought to overthrow the Government in a bloody coup. |In July 1966, a
revenge coup took place, setting the stage for secession of the eastern region
On 30 May 1967, |eaders of the Republic of Biafra declared that it was secedi ng
fromthe Republic. This led to a violent civil war known as the Biafra war,
resulting in massive loss of life, as well as the destruction of the
i nfrastructure and the econony. Col onel Yakubu Gowon, the Head of State,
initiated a policy of reconstruction, reconciliation and rehabilitation
promsing a return to civil rule by 1976. On 29 June 1975, however, another
coup took place in Nigeria, and CGeneral Mirtala Mohammed seized power. He
designed a transition progranme to denocracy, which, follow ng his assassination
on 13 February 1976, continued to be inplemented by his successor
CGeneral O esugun Obasanjo. This transition programme |ed to the adoption of the
1979 Constitution, under which the first denocratically el ected Governnent was
est abl i shed, headed by Al haji Shehun Shagari. On 30 Decenber 1983, the fifth
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mlitary Head of State, General Mihanmadu Buhari, cane to power, thus bringing
an end to civilian rule. General Muhanmadu Buhari was himsel f overthrown two
years later in a bloodl ess coup | ed by General |brahi m Babangi da, who proni sed
to bring the country back to civilian rule by 1990 and to tackle the country's
econom ¢ problens. This deadline, however, was subsequently postponed.

D. Elections of 1993

9. In the elections of 12 June 1993, after denocratic el ections had been
post poned three tines, Chief Mdshood Abiola was wi dely considered to be the

wi nner. Before the results were published, however, the el ections were
cancel | ed by General Babangida. This led to major unrest in the country.
Pressure fromwithin the armed forces and fromthe international comunity
forced General Babangida to step down, and an interimnational governnent was
appoi nted under Chief Ernest Shonekan. That governnent was declared illegal by
the Hi gh Court of Lagos on 10 Novermber 1993. A few days |l ater

CGeneral Sani Abacha sei zed power when Chi ef Shonekan "resigned". In 1994
CGeneral Abacha tightened his control of the country in an attenpt to quell the
nmounting unrest and criticismof the arny. In addition, he faced increasing
opposition fromthe pro-denocracy novenent.

10. One year after the annulled el ections, Chief Mshood Abiola declared
hinself to be the new President; General Abacha inmediately ordered his

i mprisonment. In March 1995, approximately 30 arny officers and civilians were
i mprisoned after the discovery of an alleged coup d'état. Anpong those arrested
were forner President O esugun Obasanjo and his second-in-comrand in the 1970's,
Shehu Musa Yar' Adua. Severe puni shnents were inposed and nost renmin

i nprisoned. In the sanme year, trials started before the Cvil D sturbances
Speci al Tribunal against nine Ogoni |eaders for their alleged involvenment in the
killing of four noderate Ogoni |eaders in 1994. The nine were sentenced to
death and executed in Novenber 1995; 19 ot her Ogoni nenbers are still awaiting

trial for the sane nurders. Ms. Kudirat Abiola, wife of Modshood Abiola and
princi pal canpai gner on her husband's behal f, was killed by unknown attackers on
4 June 1996. Information received indicates that she had been harassed on
several occasions by nenbers of the security forces or other authorities with
regard to her activities. The Government has announced an investigation into
her assassination and has reportedly detained in an arbitrary nanner a nunber of
persons, anong whom are nmenbers of the Abiola famly.

1. MANDATE AND ACTI VI TIES OF THE SPECI AL RAPPORTEURS
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A. Terns of reference

11. Resolution 1996/79 of the Conmmi ssion on Human Rights, entitled "Situation
of human rights in Nigeria", was adopted wi thout a vote on 23 April 1996. In
the resolution, the Conm ssion

"3. ... calls upon the Governnent of Nigeria to accede to the request
of the Special Rapporteurs on extrajudicial, summary or arbitrary
executions and on the independence of judges and | awers to pay a joint
investigative visit to Nigeria;

"7. Requests the two thematic Special Rapporteurs who have requested
a joint investigative visit to the country to subnit to the Conm ssion at
its fifty-third session a joint report on their findings, ... and requests
themto subnmit an interimreport to the General Assenbly; ...".

12. Resolution 1996/74 of the Comm ssion on Human Rights, al so adopted on

23 April 1996, requests the Special Rapporteur on extrajudicial, sunmary or
arbitrary executions "to continue to exam ne situations of extrajudicial
summary or arbitrary executions". Resolution 1994/41 requests the Speci al
Rapporteur on the independence of judges and |awers, inter alia, to inquire
into any substantial allegations regarding attacks agai nst the independence of
judges and |l awyers transnmitted to himand to report his conclusions thereon

13. On the basis of their respective nandates, the two Special Rapporteurs have
made several efforts to obtain an invitation fromthe Governnent of Nigeria
enabling themto undertake a joint fact-finding mssion to the country. Since
Cct ober 1995, several individual and joint comunications have been sent to the
Government of Nigeria, through the Pernmanent Mssion to the United Nations

O fice at Geneva, and the Special Rapporteurs also net on two occasions with the
Per nanent Representative in Geneva in order to discuss the issue of a visit.

14. In the neantine, under their respective mandates, the two Speci al
Rapporteurs have continued to transnmit to the CGovernnent urgent appeals and

al l egations in accordance with the usual working nethods of their mandates, on
the basis of reports fromdifferent sources.

B. Conmunications with the Governnent regarding
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the requested m ssion

15. Follow ng the execution of the nine Ogoni |eaders on 2 Novenber 1995, the
two Speci al Rapporteurs sent communications to the Governnment of N geria on

21 and 22 Novenber 1995 and 17 January 1996, expressing their wish to visit

Ni geri a.

16. On 18 January 1996, the Special Rapporteur on the independence of judges
and | awers net with the Permanent Representative in Geneva to discuss the
request to undertake a joint fact-finding nmssion to Nigeria. The Pernmanent
Representative said that the Government would provide a reply to the request in
due cour se.

17. The two Special Rapporteurs sent a joint letter to the Governnent of
Ni geria on 30 April 1996, inquiring whether a mission to Nigeria could be
undertaken from7 to 20 July 1996.

18. On 7 May 1996, the Governnent of Nigeria acknow edged receipt of the letter
of 30 April 1996, and stated that a decision of the capital would be
conmmuni cated to the Special Rapporteurs as soon as possible.

19. On 1 June 1996, the two Special Rapporteurs, at their request, net again
wi th the Permanent Representative of the Republic of Nigeria to further discuss
with himtheir request to be invited to Nigeria to carry out an in situ fact-
finding mssion pursuant to resolution 1996/ 79 of the Conmi ssion on Human
Rights. During this neeting, the Pernanent Representative explained that in

vi ew of the ongoing consultations between the Secretary-General and the
President of Nigeria it would not be appropriate to receive the joint mssion in
July, as had been suggested previously. The Pernanent Representative suggested
that later in 1996 nmight be a nore suitable tinme to carry out a mssion. The
two Speci al Rapporteurs requested the Permanent Representative to provide a
witten statenent on the reasons for such a postponenent. No such witten
statement was received.

20. On 18 June 1996, following their nmeeting with the Pernmanent Representative
in Geneva, the Special Rapporteurs sent a letter proposing new dates for the

nm ssion, as had been requested by the Pernmanent Representative. They suggested
that the nission should take place from9 to 17 Cctober 1996. On 21 June 1996,
t he Governnment acknow edged receipt of the letter of 18 June and informed the
Speci al Rapporteurs that the matter was being actively studied in the capital

21. The Special Rapporteurs sent another joint letter on 30 July 1996
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rem ndi ng the Governnent of the proposed dates for the visit. On

2 Septenber 1996, the Governnent of Nigeria acknow edged receipt of the letter
of 30 July 1996, reassuring the Special Rapporteurs that the Governnent had been
i nforned of the request and that a decision would be conveyed to them as soon as
possi bl e.

22. On 6 Septenber 1996, the Special Rapporteur on the independence of judges
and | awers sent a letter to the Governnent of N geria, also on behalf of the
Speci al Rapporteur on extrajudicial, summary or arbitrary executions, referring
to previous conmuni cations regarding the requests to be invited to carry out a
mssion. In this letter, the two Special Rapporteurs rem nded the Gover nnment
that the Conmi ssion on Human Ri ghts had requested themto subnmit an interim
report to the CGeneral Assenbly. They informed the Governnent that if they did
not receive a reply by 23 Septenber to their request to have the nission take
place from9 to 17 Cctober, they would be conpelled to prepare the interim
report solely on the basis of information that had been received from

non- gover nnent al sources, as well as other thematic nechani sns, and woul d have
no alternative but to report to the General Assenbly that the Governnnent of

Ni geria, despite all its promises, had failed to cooperate with the Comn ssion
on Human Ri ghts.

23. The Governnent replied on 4 October 1996, stating that it would be willing
to receive the two Special Rapporteurs in the | ast week of Novenber 1996 or the
second week of Decenber 1996. 1In this letter the Permanent Representative
reiterated the commitnment of the Governnent to accede to the Special
Rapporteurs' request to undertake the joint mission. He also pointed out that,
since March 1996, N geria had been seized with the nanagenent of a nunber of
successive nissions of the United Nations and the African Conmmi ssion on Human
Rights, as well as the Commonwealth Mnisterial Action Group. It had therefore
beconme difficult to accede to the Special Rapporteurs' request to undertake the
mssion in the specified time-frame, in spite of the best efforts of the

Gover nment of Nigeri a.

24, On 7 Cctober 1996, the Special Rapporteurs accepted the invitation to
undertake the mission during the | ast week of Novenmber and recommended that it
shoul d take place from 25 Novenber to 5 Decenber 1996. They also included in
the letter the terms of reference for fact-finding mssions by Special
Rapporteurs/representatives of the Conmi ssion on Human Ri ghts.

25. The Pernmanent Representative acknow edged receipt of the letter on
7 October 1996 and stated that he would informthe Governnment upon receipt of
the precise details of the m ssion
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C. Consultations with non-governnmental organizations

26. On 29 July 1996, M. Param Cumaraswary, Special Rapporteur on the

i ndependence of judges and | awers, consulted with non-governnental

organi zations in London with regard to the situation of the i ndependence of
judges and lawyers in Nigeria, in particular, and the situation of human rights
in Nigeria, in general. M. Bacre Waly Ndiaye net with a sinilar group of

non- governnental representatives in London on 30 August 1996.

27. During the neeting between representatives of non-government al

organi zations and the Special Rapporteur on the independence of judges and

| awyers, concern was expressed over the appointment, pronotion and suspension or
di smissal of judges in Nigeria. 1t was brought to the Special Rapporteur's
attention that the National Bar Association no |onger exists. Further, although
some bar organizations are operating at state level, their activities seemto be
seriously marginalized. The nmenbers of the delegation also expressed their
concern about the |ack of due process received by crimnal defendants before

Ni gerian courts. Although they supported the reconmendati on of the fact-finding
m ssion of the Secretary-Ceneral to abolish the ad hoc tribunals, they feared
that the ordinary courts would also not be able to guarantee fair trials,
because judges were reportedly uneasy about hearing sensitive cases for fear of
reprisals.

28. On 30 August 1996, the Special Rapporteur on extrajudicial, sumary or
arbitrary executions nmet in London with representatives of severa

non- governnental organi zations to discuss the situation of human rights in

Ni geria, and in particular violations of the right to life, and to obtain
infornation relevant to the proposed mssion. During the neetings with
representatives of non-governmental organizations, he received information
concerning ill-treatnent, torture, arbitrary arrests, extrajudicial executions
and impunity. He was also informed about the nunmerous probl ems encountered by
persons who had wanted to contact the nenbers of the fact-finding mssion of the
Secretary-General during or after their visit to Nigeria. Many were said to
have been harassed, beaten or detained.

I11. ACTION OF OTHER UNI TED NATI ONS ORGANS

A. Good offices nissions of the Secretary-CGenera
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29. Pursuant to General Assenbly resolution 50/199 of 22 Decenber 1995, the
Secretary-General sent a good offices fact-finding nission to N geria, conposed
of M. Atsu-Koffi Amega, M. V. S. Malimath and M. John P. Pace. The report of
that mssion, as well as the comments on the report by the Special Adviser to
the Head of State of Nigeria, are contained in docunent A/50/960 and Corr.1. In
the report, a nunber of recommendati ons were nade arising fromthe trial of

Ken Saro-Wwa and others, the situation of the Ogoni people and the transition
to denocracy.

30. In a letter dated 21 May 1996 (A/50/960, annex I1), the Special Adviser to
the Head of State of Nigeria addressed an interimresponse to the Secretary-
Ceneral, indicating the inplenentation of a |linited nunber of the
recomendat i ons made by the fact-finding m ssion

31. The Special Adviser stated in his letter that the Governnent had announced
t he amendnent of the Civil Disturbances Act, by which nenbers of the arned
forces are excluded fromserving on the tribunal. Further, the verdict and
sentence of a special tribunal would be subject to judicial review at the
appel l ate I evel before confirmation by the confirnmng authority. Wth regard to
the situation of the Ogoni, the Governnent had indicated that the G| and

M neral Produci ng Areas Devel opment Commi ssion would be directed to look into
whet her there were peculiar ecol ogical and environnental problens in the Ogon
area, with a viewto aneliorating them In addition, the Governnent would join
the concerted efforts undertaken by the Administrator of Rivers State in order
to reconcile all parties in the Ogoni area. Wth regard to persons being

detai ned without trial under Decree No. 2 of 1984, the Head of State would
direct the inmediate review of all cases, and the decree woul d be anended to
all ow for the periodic review of each case by a body conprising the Chief of
CGeneral Staff, the Inspector General of Police and the Attorney-General of the
Federation at an interval of three nonths. Finally, Decree No. 14 of 1994,

whi ch ousted the jurisdiction of courts to issue a wit of habeas corpus to
persons detai ned under Decree No. 2 of 1984, would be repealed. The Speci al
Advi ser stated that other aspects of the report were under consideration by the
Government and any deci sions woul d be comuni cated to the Secretary-CGeneral

32. On 6 August 1996, the spokesman for the Secretary-General announced that

M. Lansana Kouyaté, Assistant Secretary-General for Political Affairs, would go
to Nigeria to follow up on the fact-finding mission of the Secretary-General and
a mssion that had been undertaken by the Secretary-General's Special Envoy,

M. Lakhdar Brahim . No report on that foll owup m ssion was issued.
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B. Human Ri ghts Conmi ttee

33. At its fifty-sixth session, held in New York from 18 March to 4 April 1996
the Hunan Rights Conmittee exanined the first periodic report of the Government
of Nigeria under article 40 of the International Covenant on Cvil and Politica
Ri ghts 1/ and adopted prelimnary conclusions containing sone urgent
recomendati ons. The Committee made an additional set of recomendati ons upon
continued exanmination of the report at its fifty-seventh session, held at Geneva
from8 to 26 July 1996, and adopted its concl udi ng observati ons.

34. The relevant recomrendati ons of the Human Rights Conmittee are contained in
chapter 1V of the present report.

I'V. THE SITUATION OF HUMAN RI GHTS I N NI GERI A

A Extrajudicial, sunmary or arbitrary executions

35. The Special Rapporteur on extrajudicial, sumrary or arbitrary executions
reported to the fifty-second session of the Comi ssion on Hunan Ri ghts that

t hr oughout 1995 he had continued to receive reports about violations of the
right tolife (E/CN. 4/1996/4). He reported about nunerous allegations, the
majority of which concerned death sentences inposed after trials by nmlitary
courts, allegedly falling short of international standards. The Speci al
Rapporteur infornmed the Conmi ssion that he had received all egations concerning
secret trials, allegedly held before the Special MIlitary Court in Lagos, of a
group of nore than 30 mlitary officials and civilians accused of being invol ved
in an attenpted coup d'état which was discovered in March 1995. The Speci al
Rapporteur also reported about many disturbing allegations he had received
concerning the trials held in 1995 before the Civil D sturbances Speci al

Tri bunal of nine Ogoni |eaders who had been sentenced to death, and whose
sentences were carried out shortly after the confirmation of the sentences by
the Provisional Ruling Council (see also paras. 67-76).

36. The Special Rapporteur informed the Comm ssion that he had sent four urgent
appeal s to the Governnent of Nigeria in 1995 as well as two joint appeals wth
t he Speci al Rapporteur on the independence of judges and |lawyers, the latter two
concerning the trials of the nine Qgoni leaders. |In addition, in 1995 he
reported 14 cases containing allegations of extrajudicial, sumary or arbitrary
executions of over 200 persons. The majority of the allegations related to
killings by security forces, and a consi derabl e nunber of cases concerned abuse
of power in response to peaceful pro-denocracy denonstrations. The Speci al
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Rapport eur expressed deep concern about the trials of civilians by special or
mlitary courts, which are reportedly subject to Governnent interference. He
stated that he was deeply disturbed by persistent allegations about the
unfairness of trials such as that of Ken Saro-Wwa and the ei ght other QOgon

| eaders, which led to their execution, and he deplored the conplete | ack of the
right of appeal of persons receiving the death sentence after such trials. He
call ed upon the N gerian Governnment to ensure that proceedings before the
special and nilitary tribunals conformed to standards for fair trial procedures
as contained in pertinent international instrunents.

37. During 1996, the Special Rapporteur on extrajudicial, sunmary or arbitrary
executions continued to receive nunerous allegations concerning violations of
the right to life in N geria.

38. On 6 May 1996, the Special Rapporteur sent an urgent appeal to the
Government of Nigeria drawing the attention of the Governnment to i nformation

i ndi cating that |Innocent Chukwuna, coordi nator of international |obby projects
of the Civil Liberties Oganization, a hunan rights organi zati on based i n Lagos,
had reportedly been subjected to harassnent and intinidation by nmenbers of the
Ni geri an del egation during the fifty-second session of the Conm ssion on Human
Ri ghts whi ch took place at Geneva from 18 March to 26 April 1996. The Speci al
Rapporteur requested the Governnent to investigate the allegations and to inform
hi m about steps taken to ensure effective protection of the right to life and
physical integrity of Innocent Chukwunma. At the tine the present report was
finalized, no reply fromthe Governnent had been received to that urgent appeal

39. On 4 June 1996, the Special Rapporteur sent to the Government of Nigeria a
nunber of allegations of violations of the right to life. He stated that he had
received reports indicating that on 4 January 1996, Nigerian soldiers had

i ntervened in non-violent denonstrations held by nenbers of the Ogoni ninority
conmenorating the International Day of the World's | ndi genous People. According
to the reports received, three mnors were allegedly killed, a |arge nunber of
people were reportedly injured and many others were allegedly arrested,
including the parents of Ken Saro-Wwa. The reports also alleged that those
detained were held in secret detention centres where they might be subjected to
torture or ill-treatnment. The Special Rapporteur also drew the Governnent's
attention to allegations he had received concerning a | arge nunber of Ogoni who
had been detained after the fact-finding mssion of the Secretary-Ceneral

Their arrest and detention was said to be related to their cooperation with the
m ssion. Further, the Special Rapporteur inforned the Governnent that he had
recei ved reports about the abuse of force by |aw enforcement officials on
several occasions. Mreover, reports indicated that the death penalty continued

l...
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to be carried out after trials falling short of international fair trial
standards. In addition, the Special Rapporteur stated that he had received
reports of mmssive public executions.

40. The follow ng allegations concerning individual cases were sent to the
CGovernment by the Special Rapporteur on 4 June 1996: (1) Prince

N. A Ayanmol owo, who had reportedly been shot by the police force at a
checkpoint on 29 April 1994; (2) three minors who had allegedly died during the
denonstrations of 4 January 1996 referred to above: GCbarabe N. Lucky, 12 years
of age, who reportedly died as a result of head injuries caused by

i ndi scrimnate shooting by the arny; Kpannem N codi mus, 13 years of age, who
reportedly had been shot by nembers of the arned forces and died of his wounds
on 6 January 1996; and Barisi Deenus, 14 years of age, who reportedly was shot
by nmenbers of the arned forces; (3) seven persons reportedly killed by the
police on 15 February 1994: Ebi noye Kebo, Douyi Kebo, Goddy Kebo,

Mat hi as Orotayo, Flint Ororgun, Ezekiel Fakura and Akpos Dani ah EKiyo;

(4) Lawal d Moshood and Sal eh Mohamed and 41 unidentified persons, who
reportedly had been convicted by armed robbery and firearns tribunals and
executed on 22 July 1995 in Lagos, after trials falling short of internationa
guarantees for a fair trial; it was alleged that they had not had the right to
appeal their sentences to a higher court; (5) Taiwo Akinola, menber of the State
Security Service, who reportedly had been shot by a corporal of the barracks
police station in G uel egba on 2 February 1994; (6) Isyaku |Ibrahim who
reportedly had been shot and killed by a policeman on 30 June 1994;

(7) Mufutau Lasisi, who had reportedly been killed by a police officer on

2 Decenber 1994; and (8) Felicia Attah, who reportedly died on 3 Decenber 1994
as a result of gunshot wounds sustained in an encounter with a policeman. At
the tine the present report was finalized, no reply had been received fromthe
Gover nment of Nigeri a.

Concl usi ons _and reconmmendati ons of the Human Ri ghts Conmi ttee

41. The Human rights Committee recomended, inter alia, that:

(a) the State party consider the abolition of the death penalty; that
until its abolition, the State party nust ensure that the application of the
death penalty be strictly linmted to the npbst serious crinmes, as required by
article 6 (2), of the International Covenant on Civil and Political Rights, and
that the nunber of crines for which the death penalty is inposed be reduced to
the m ni mum

(b) the Nigerian authorities take effective neasures to prevent arbitrary,

l...



A/ 51/ 538
Engl i sh
Page 15

extrajudicial and sunmary executions, as well as torture, ill-treatnent, and
arbitrary arrest and detention by nenbers of the security forces, and to

i nvestigate any such cases in order to bring before the courts those suspected
of having conmitted or participated in such crines, to punish themif found
guilty and to provide conpensation to victins or to their famlies.

Concl usi ons _and reconmendati ons of the fact-finding nmssion of the Secretary-
Cener al

42. The fact-finding mssion of the Secretary-General recomended, inter alia,
that in the case of the trials of Ken Saro-Wwa and ot hers, the Governnent of
Ni geria should consider establishing a panel of eminent jurists, nom nated by
the Chief Justice of Nigeria, to establish the nodalities to determ ne who and
to what extent financial relief could be accorded to the dependants of the

fam lies of those executed.

B. Torture and other cruel, inhuman or degrading treatnent
43. In 1996 nany reports were received regarding the continued use of torture
and ill-treatnment in Nigeria. The Special Rapporteur on the question of torture

i ntervened on several occasions.

44, On 6 May 1996, the Special Rapporteur on the question of torture,

M. N gel Rodley, transmtted a nunber of cases to the Government of N geria
regarding the use of torture and other fornms of ill-treatnent. Referring to
State Security Decree No. 2 of 1984, the Special Rapporteur pointed to the fact
that detai nees nmay be held indefinitely, incommuni cado and w t hout opportunity
to challenge the legality of their detention. |In practice, this reportedly

| eads to situations in which detainees are held inconmunicado in overcrowded and
unsanitary cells, with inadequate food and washing facilities and w t hout
exerci se or exposure to fresh air. The Special Rapporteur transmtted to the
Government allegations related to the case of George Miah, a journalist,
reportedly suffering from neurol ogi cal problens, who had | ost consci ousness as
the result of ill-treatment to which he was all egedly subjected foll owi ng his
arrest in May 1995. The Special Rapporteur also drew the attention of the
Government to allegations he had received with regard to the treatnent of
several nenbers of the Ogoni community who had been detai ned since 1994:

Bari bor Bera, who was reportedly stripped naked, tied to a pillar, flogged with
a horsewhip and forced to swallow his teeth that had been knocked out as a
result of the beatings; Cenment Tusinma, who had reportedly died in prison in
August 1995 as a result of nedical neglect while in detention; Benjamn Bere,



A/ 51/ 538
Engl i sh
Page 16

who, with a nunmber of other detainees, had reportedly been detained at a
mlitary canp in Bori where they were allegedly beaten each day with a cane and
given food only every three days. M. Bere had reportedly been rel eased and had
been hospitalized for his injuries.

45. The Special Rapporteur also transmitted to the Governnent allegations
concerning the case of Adoba Bamiyi, who had allegedly been subjected to torture
at the Ajeronmi police station in Apapa in Lagos State to extract a confession
fromhim which reportedly resulted in a witten declaration in which he made a
confession. After this, he was reportedly again subjected to torture upon
transfer to the anti-robbery squad headquarters at |keja.

46. On 17 June 1996, the Special Rapporteur transmitted to the CGovernnent of

Ni geria an urgent appeal for Nni mmo Bassey, chairman of two non-governnent al
organi zati ons, Environnental Rights Action and Southern Zone of the Civil

Li berties Organi zation. According to information received, he had been arrested
on 5 June 1996 as he was leaving Nigeria to attend an environmental conference
in Ghana. The source reported that he had been held at the Lagos headquarters
of the State Security Service and then transferred to the Federal Investigations
and Intelligence Bureau headquarters in Lagos. Fears had been expressed that he
m ght be subjected to torture or other ill-treatment while in detention

47. At the time the present report was finalized, no reply had been received
fromthe Governnent to any of the urgent appeals of the Special Rapporteur on

t he question of torture.

Concl usi ons _and reconmmendati ons of the Human Ri ghts Conmmi ttee

48. The Human Rights Committee recomended, inter alia, that the N gerian
authorities take effective neasures to prevent torture, ill-treatnent and
arbitrary arrest and detention by nmenbers of the security forces and to

i nvestigate any such cases in order to bring before the courts those suspected
of having conmitted or participated in such crinmes, to punish themif found
guilty and to provide conmpensation to victins or their famlies.

C. Arbitrary detention

49. The Working Group on Arbitrary Detention intervened in nany cases of
reported arbitrary detention throughout 1996 and took several decisions about
the arbitrary character of specific cases.
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50. On 7 February 1996, a joint urgent appeal was sent by the Chairnman of the
Working Group on Arbitrary Detention and the Special Rapporteur on the

i ndependence of judges and | awers, on behalf of Gani Fawehinmi, a human rights
| awyer, who had reportedly been arrested at his house in Lagos on

30 January 1996 by officers of the State Security Service. It was alleged that
no charges had been brought against himand that he was being hel d i nconmuni cado
at the headquarters of the State Security Service in Shangi sha, near Lagos. His
detention was said to be related to his criticismof the Governnent and his
activities as a human rights lawer, including |egal challenges to the
constitutionality of the Civil D sturbances Special Tribunal, which was due to
try 19 Qgoni prisoners on charges of nurder in connection with the May 1994
killings of four Ogoni |eaders, and to the constitutionality of the continuing
detention or trial of Nosa Igiebor, Editor-in-Chief of Tell Magazine.

Gani Fawehi nni had reportedly al so challenged the constitutionality of the
trials and subsequent executions of Ken Saro-Wwa and ei ght Ogoni prisoners in
Novenber 1995.

51. On 20 February 1996, the chairman of the Working Group on Arbitrary
Detention and the Special Rapporteur on the independence of judges and | awers
transmitted a joint urgent appeal to the Government concerning the arrest and
i ncomuni cado detention, since 14 February 1996, of Fem Fal ana, hunman rights
activist and president of the National Association of Denobcratic Lawers. |t
was al l eged that his detention mght be due to his involvenent in | ega
chal | enges agai nst the Governnent of N geria.

52. On 18 April 1996, the Chairnan of the Wrking Goup on Arbitrary Detention
and the Special Rapporteur on the question of torture transnmitted a joint urgent
appeal to the Governnent of Nigeria concerning 18 supporters of the Movenent for
the Survival of the QOgoni People who had reportedly been detained in Ogoniland
and Port Harcourt since late March 1996, allegedly for the purpose of preventing
themfromneeting with the United Nations mssion that visited the region on 9
and 10 April 1996. They were identified as follows: Tulee Gokana, Tonny Goddy,
Kpoobari Deeker, Yaayaa Sigal o, Bariaal o Kpoora, Barida Biee, Sunday Tor bel
Joseph Deekor, Hawkin Poronen, Adol phus Gbarabe, Bari nem Zi ghakol

Josephi ne Zi ghakol, Temhbari Mene CGbi gha, John Baaba, Chief Sunday Legbara,

M's. Mercy Legbara and Bariture Legbara. Sonme of the persons nentioned were
said to be detained at a mlitary canp in Afram In the sanme urgent appeal, the
Covernnment's attention was drawn to the situation of Anyakwee Nsirinovu, the
Executive Director of the Institute of Human Ri ghts and Humanitarian Law, who
had reportedly been arrested by the security forces on 27 March 1996, foll ow ng
araid on the Institute's headquarters in Port Harcourt. The security forces
were said to be looking for docunents, including a report on the trial of
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Ken Saro-Wwa, executed president of the Movenent for the Survival of the QOgon
Peopl e. Anyakwee was reportedly held w thout charge at an unknown | ocati on.

The Chairman of the Working Group and the Special Rapporteur on the question of
torture requested fromthe Government any information it could provide about the
situation of the above-nentioned persons, including their trial or release and
the Il egal basis for their detention, and asked if it could assure the hunmane
treatment of all the detained persons.

53. On 23 May 1996, the Working Group on Arbitrary Detention adopted a decision
concerning the arbitrary character of the detention of

CGeneral d esugun Obasanjo, forner Head of State of Nigeria, and 19 other
persons. The follow ng persons were reportedly given |life sentences by a
mlitary tribunal after proceedings which fell short of international guarantees
for a fair trial and did not allowthe right to appeal: Captain U S. Sul ei man
Captain A. A Qgunsunyi; Captain M A |brahim Lieutenant-Colonel Peter g aol a
Second Li eutenant Richard Enpnvhe; State Security O ficer Julius Abajo;

Kunl e Ajibade, journalist of The News mmgazine; C. P. |zuorgu;

Al haji Sanusi Mato; and Felix Ndamai gi da. The follow ng persons had reportedly
been tried by the sane tribunal and sentenced to prison terms ranging fromtwo
to 25 years: Colonel D. Usnan; Staff Sergeant Patrick Usi kpeko; Shehu Sani

vi ce-chai rman of Canpai gn for Denocracy; Christine Anyanwu, editor-in-chief of
The Sunday nmmgazi ne; Ben Charles Obi, editor of the magazine d assique; and
Queenett Allogoa, fenale conpani on of Col onel Gnadabe. The follow ng three
persons had al so been convicted, but their sentences were not known to the
source: Lieutenant-Colonel I. Shaibu, Colonel Emanuel Ndubueze and

Aki nl oye Akinyem . Another 40 unidentified defendants were also said to be
det ai ned who had been convicted reportedly on charges ranging fromtreason to
the publishing of articles deened critical of the Governnent.

54, The Working Group's conmuni cation of 23 May 1996 al so referred to the cases
of Beko Kuti, chairman of the Canpaign for Denocracy; Tunji Abayomi, chairnman of
Human Rights Africa, and Chima Ubani, head of the Civil Liberties Organization's
human ri ghts programe, who had reportedly been arrested wi thout warrants and
were being held i ncommuni cado. The Wirki ng Group decided that in view of the
fact that none of the allegations had been refuted by the Governnent, the
detention of all persons nentioned above was declared to be arbitrary. The
Government of Nigeria was requested to renedy the situation

55.  On 11 June 1996, the Chairman of the Wrking G oup on Arbitrary Detention
transmtted to the Government of N geria the Wrking Group's decision on a
nunber of cases of alleged arbitrary detention. The Wrking Goup inforned the
Governnment that on 22 May 1996 it had decided that the detentions of
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Karanwi Meschack, Mtee Batom and Lool o Lekue were to be declared arbitrary,
being in contravention of articles 8, 9, 10, 11 and 19 of the Universa

Decl aration of Human Rights, 2/ and articles 9, 14 and 19 of the Internationa
Covenant on Civil and Political Rights. 1/ The persons nentioned had reportedly
been arrested on 4 August 1994 in Port Harcourt, Rivers State, following their
appear ance before the Commonweal th Human Ri ghts Committee. The forces
reportedly holding themat a special military camp near Port Harcourt were said
to belong to the State Intelligence and Investigations Bureau. According to the
source, they had never officially been charged, and their right to apply for
habeas corpus had been abrogated by Decree No. 14 of 1994. The Wrking G oup
requested the Governnent of Nigeria to take the necessary steps to renedy the
situation in order to bring it into conformty with the provisions and
principles incorporated in the Universal Declaration of Human Ri ghts and the

I nternational Covenant on Civil and Political Rights.

56. On 13 August 1996, the Chairnman of the Working Group on Arbitrary Detention
sent an urgent appeal to the Governnent of Nigeria concerning the alleged
arbitrary detention of the follow ng 20 persons: Sanpson Ntignee

Nyi eda Nasi kpo, Benjam n Kabare, Friday Gourunma, Chief Popgbara Zorzor

Sanuel Asiga, John Banaty, Barritule Lebe, Adam Kaa, Kagbara Bassee,

Bl essing | srael, Babina Deekor, Godwi n Gboel or, Al ai nbare Abere Papah

Babi na Vi zor, Taaghal obari K. Monsi, Nabaa Baoui, Babiina Kumanwee,

M chael Dogal a and Sunday Nyorben. According to the information received, the
20 persons mentioned were anmong 150 who had been arrested in June 1994 in
relation to the killing of four QOgoni |eaders. They had reportedly been

i ncarcerated since 1994 and had been brought before a nagistrate for the first
time on 17 July 1996; the hearings on their holding charges were reported to
have been postponed until 3 Septenber and 3 Cctober 1996. In his appeal, the
Chai rman of the Working Group called upon the Ni gerian Government in a
humanitarian spirit to allow the detai nees access to nedical care and to do its
utnost to guarantee their right to physical and nmental integrity.

57. At the tinme the present report was finalized, no substantive reply had been
received fromthe Governnent to the decisions or urgent appeals of the Wrking

Group on Arbitrary Detention.

Concl usi ons _and reconmmendati ons of the Human Ri ghts Conmmi ttee

58. The Human Rights Conmittee recomended, inter alia, that:

(a) the Nigerian authorities take effective neasures to prevent arbitrary
arrest and detention by nmenbers of the security forces and to investigate any

l...
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such cases in order to bring before the courts those suspected of having
conmitted or participated in such crines, to punish themif found guilty and to
provi de conpensation to victinms or to their famlies;

(b) steps be taken to rel ease all persons who have been det ai ned
arbitrarily or without charge and to reduce the period of pre-trial detention
the practice of incomruni cado detention should cease; and conpensati on shoul d be
provided in the cases indicated by article 9 (5) of the Covenant on Civil and
Political Rights;

(c) all necessary neasures be taken to ensure that the conditions of
detention of persons deprived of their liberty fully neet article 10 of the
Covenant and the Standard M nimum Rul es for the Treatnent of Prisoners. 3/ The
overcrowdi ng of prisons should be reduced by overcom ng delays in the trial
process, by considering alternative forns of punishment or by expanding the
nunber of prison places.

Concl usi ons and recommendati ons of the fact-finding nission of the Secretary-
Cener al

59. The concl usions and reconmendati ons of the fact-finding nission of the
Secretary-General are given in paragraph 90 bel ow.

D. | ndependence and inpartiality of judges and | awers

60. According to nunmerous reports fromdifferent sources, the Governnent
continues to interfere with the i ndependence of the judiciary. The judicial
systemin Nigeria is a dual system wth both ordinary courts at the state and
Federal |evel and special tribunals created by the mlitary. The nilitary
tribunals, established in Nigeria since 1984, are, at the state level, the arned
robbery and firearns tribunals, whose decisions are subnitted to the mlitary
adm ni strator for confirmation; at the Federal |evel there is no appeal to a

hi gher court froma military tribunal but only to a special appeal tribunal
where decision is subject to confirmati on by the Provisional Ruling Council.

61. Pursuant to Decree No. 12 of 1994, the supervisory jurisdiction of the
ordinary courts over actions of the governnent done or taken under a decree or
edi ct has been virtually ousted. Section 2 (b) (1) of Decree No. 12 reads as
follows: "No civil proceedings shall lie or be instituted in any court for or
on account of or in respect of any act, matter or thing done or purported to be
done under or pursuant to any decree or edict, and if such proceedi ngs are
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instituted before or after the comencenent of this decree the proceedi ngs shal
abate, be discharged and nade void." It has been |earned that nost ordinary
courts cite this ouster clause as an excuse to decline jurisdiction in cases

i nvol ving violations of human rights by mlitary authorities. Decree No. 12 of
1994 appears to ampunt to a usurpation of the judicial power of ordinary courts.

62. A nunber of newmlitary tribunals were established in 1995 wth authority
to oust the supervisory jurisdiction and judicial review of the high courts with
no appeal from decisions of the tribunals. Up to the present time there have
been no fewer than 14 decrees creating nilitary tribunals, and 41 decrees have
been issued ousting the jurisdiction of the ordinary courts. Mst of the trials
before these courts are reportedly held in secret, and the rules of due process,
as well as the right to presunption of innocence, are routinely ignored.
Exanpl es of such trials are those that took place in 1995 agai nst alleged coup
plotters.

63. It has been reported that the working conditions of judges are very poor
and that the court systemin Nigeria is seriously short of funds. According to
t he sources, the nunber of courtroons is insufficient and are generally in bad
condition - overcrowded, badly equi pped and poorly ventilated. The salaries of
judges, mmgistrates and other court officers, including prosecutors and the
police, who often act as prosecutors, are reported to be extrenely |low. Judges
are sonetimes forced to bring their own paper and pens to record their
judgenents in long hand. The cost of |egal defence is also reported to be very
hi gh, and proceedi ngs of both crimnal and civil cases tend to last a very long
time. As aresult of the financial crisis in the judiciary, bribery is reported
to be a cormon trend anong the judiciary.

64. Mbreover, the Government is reportedly disregarding court orders on a
regul ar basis. As an exanple, in June 1996 a court of appeal ordered that the
wi fe and doctor of Gani Fawehinm, a human rights [ awer and pro-denocracy
activist who reportedly has been detai ned since January 1996, should be all owed
to see himin the Bauchi prison where he is being held. The source reports that
when his wife and doctor went to the prison followi ng the court's order they
wer e deni ed access.

1. Appointnent and disnissal of judges

65. According to information received, the executive armof the Governnent in
Ni geria has been primarily responsible for the appoi ntment of judges; the
Constitution of 1979 provided for the appointnment of Federal judges by the
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President on the advice of a federal judicial service comm ssion, which is
reportedly conposed of nenmbers appointed by the President.

66. After the mlitary coup in 1983, the Constitution (Suspension and

Modi fication) Decree No. 1 of 1984 enpowered the Provisional Ruling Council to
appoi nt judges to both the state and the Federal courts, on the advice of an
advisory judicial conmittee. The Provisional Ruling Council, however, is not
under any obligation to follow the advice of the advisory judicial committee.
Judi ci al appointnents are thus subject to unrestrai ned executive power. At the
state level, state governors are reported to have a certain degree of influence
t hrough state judicial committees, which are responsible for the appointnents of
judicial officers in magistrates' courts and customary courts (in southern

Ni geria) and district and area courts (in northern N geria).

2. Special tribunals

67. The establishnment of special tribunals is reported to have seriously
undernmi ned the functioning of the regular court systemin N geria. Tribunals
have been created to try politically sensitive cases and purportedly to bypass
the del ays of the court systemthat occur in the trial of high-profile crines.
Exanpl es of special tribunals include the robbery and firearns (special
provisions) tribunals, the civil disturbances special tribunals and the treason
and other offences special mlitary tribunals. In conparison to the nornal
courts, these special tribunals have far better resources and their staff is
better paid, resulting in further dimnution of the pool of conpetent judges and
| egal staff available to the ordinary courts.

68. The salient features of all these tribunals are the same. They are al
establ i shed on an ad hoc basis; the nenbers of the tribunals are appointed by
the Federal MIlitary Governnent; the jurisdiction of the ordinary courts is
ousted; there is no right of appeal to a higher tribunal; and the tribunals do
not respect international standards on the right to a fair trial. These
features of the special tribunals are highlighted in the cases of the Qgoni Nine
and the coup plotters.

(a) dCvil Disturbances Special Tribuna

69. The CGovernment may establish a civil disturbances special tribunal pursuant
to Decree No. 2 of 1987. Under part |, section 1, the Decree envisages the
constitution of a civil disturbances investigation comittee whenever the

Presi dent, Conmmander-in-Chief of the Arned Forces, forms the opinion that any
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one of the follow ng four conditions exist:

(a) CGivil disturbances, conmotions or unrest have occurred in any part of
t he Federal Republic of Nigeria;

(b) There has been a breach of the peace that would have the effect of
destabilizing the peace and tranquillity of the nation

(c) The public order and public safety of Nigeria is being threatened by
any di st urbance;

(d) Ariot or civil disturbances of a riotous nature have occurred or are
likely to occur, resulting or likely to result, as the case nmay be, in | oss of
life and property and injury to persons.

70. The Decree requires the investigation conmittee to conduct an inportant
investigation into the civil disturbances and to nake recomrendati ons for the
trial of any person or persons involved in them The conmittee thus constituted
shal | consist of such persons as the President may appoint and may, subject to
any general or specific directions that may be given by the President, regul ate
its own proceedings as it sees fit.

71. Part Il, section 3, of the Decree provides that the special tribunal shal
try the offences specified in the first schedul e of the Decree; the jurisdiction
of the regular crimnal courts is ousted. Wth regard to this section of the
Decree, the report of the fact-finding mssion of the Secretary-Cenera

concl uded that conditions for the constitution of a special tribunal nust be
found to exist before its constitution. Specifically, the report states that
"the expression 'may constitute a special investigation comittee' used in

section 1 of the Act has ... to be construed as being mandatory in character and
the word 'may', in the context, neans 'shall"'".
72. Part 111, section 7, of the Act provides for the "confirmation" of the

sentence, as foll ows:

"7. (1) Where a tribunal finds the accused guilty of any offence
referred to in this Act, the record of the proceedings of the tribuna
shall be transmitted to the confirnmng authority for the confirnmation of
the sentence inposed by the tribunal

"(4) For the purposes of this Act, the confirm ng authority shall be
the Arned Forces Ruling Council."
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73. Part |11, section 8, of the Act ousts the jurisdiction of the court of |aw

toinquire into the validity of any decision, sentence, judgenent, confirmation,
direction or notice given or nade under the Act. These provisions effectively
deny the right of appeal to a defendant appearing before a civil disturbances
special tribunal, in violation of international standards set forth in the

I nternational Covenant on Civil and Political Rights and in Basic Principles on
t he I ndependence of the Judiciary.

74. The legal flaws of the Civil Disturbances Special Tribunal are highlighted
by the case of the Ogoni Nine. Follow ng the nurder of four Ogoni | eaders that
occurred in the riots of 21 May 1994 during an el ecti on canpaign in Gauche,
Gokana, 15 people were charged eight nonths later with the crine of nmurder. An
ad hoc tribunal was appointed by the Federal Mlitary Governnent to try the

of fenders arising out of that riot. The establishment of such a tribunal is

i nconsistent with principle 5 of Basic Principles on the Independence of the
Judi ci ary, which provides, inter alia, that: "Everyone shall have the right to
be tried by ordinary courts or tribunals using established |egal procedures."” 3/
Further, this tribunal was conposed of two judges (Justice |brahi m Nadhi Auta,
judge of the Federal H gh Court, in Lagos, and Justice Etowa Enyong Ari kpo,
judge in the Cross River State Hi gh Court) and Lieutenant- Col one

Hamid I brahimAli, an arnmy officer, who all egedly had been handpi cked by the
executive.

75. A constitutional challenge to the jurisdiction of the tribunal, filed
before the ordinary courts, has still not been heard.

76. The fact that the judges were appointed by the Executive calls seriously
into question the independence and inpartiality of the tribunal and is

i nconsistent with principle 14 of Basic Principles on the I ndependence of the
Judi ci ary, which provides that: "The assignnment of cases to judges within the
court to which they belong is an internal matter of judicial admnistration." 3/
The report of the mission of the Secretary-General reached a simlar conclusion
finding that the presence of a mlitary officer on the tribunal is contrary to
the standard of inpartiality and i ndependence set out in article 7 (1) (d) and
article 26 of the African Charter of Human and Peoples' Rights and

article 14 (1) of the International Covenant on Cvil and Political Rights.

77. The mssion of the Secretary-General also concluded that the order
constituting the tribunal was void ab initio and therefore non est. This

concl usi on was based on the fact that a civil disturbance comrittee had not been
constituted, as required by part |, section 1, of Act No. 2 of 1987.



A/ 51/ 538
Engl i sh
Page 25

78. There were also serious allegations that there was a | ack of due process

during the course of the trial. These allegations were substantiated by the
m ssion of the Secretary-CGeneral, which found that procedures followed in the
trial were not fair, as illustrated by the foll ow ng:

(a) There was denial of access to counsel for a long period prior to the
opening of the trials. The mission noted that Ken Saro-Wwa and ot hers were
det ai ned on the night of the incident, 21 May 1994, wi thout charge, and brought
to trial on 6 February 1995. During this period they were held in inhuman
conditions and deni ed access to counsel

(b) \Whereas after the opening of the proceedings, the tribunal accorded
two weeks for the defence counsel to prepare the brief, access to counsel was
limted by the detention of the accused in a nmilitary base;

(c) The mlitary was involved in all phases of the trial, as a result of
whi ch serious allegations were made concerning the credibility of w tnesses,
freedom of access to the tribunal, and intinidation of the accused, their
rel atives and other nenbers of the public;

(d) The menbers of the defence counsel were harassed by the mlitary
personnel, which required themto request permnission to enter the courts and
submitted themin the process to hardship, indignities and waste of tineg;

(e) Instead of furnishing the copies of the statenents of w tnesses as
recorded by the investigation agency, only a sunmary of the statenents was
furni shed to the accused;

(f) A videotape which was relied upon by the defence as an inportant piece
of evidence was not pernmitted to be produced before the tribunal

(g) M. Ken Saro-Wwa had a prepared statement which he tendered to the
conmi ssion to be taken into consideration as his statement. The tribuna
refused to received the statenent;

(h) Affidavits on behalf of the defence by some of the w tnesses exani ned
by the prosecution, stating that they had been bribed by the authorities to nake
their statenents, were not received in evidence;

(i) The tribunal refused to stay further proceedi ngs even though a request
was nmade to that effect on the ground that an appeal had been preferred
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requesting the appellate court to stay the further proceedi ngs before the
tribunal on the ground that its nenbers were biased agai nst the accused.

(b) Special Mlitary Tribuna

79. A nunber of decrees issued by the respective mlitary Governnents allow for
the establishment of special mlitary tribunals. The procedural flaws in these
tribunals are clearly denonstrated in the so-called coup plotters' trial

80. The Special Rapporteur on extrajudicial, sunmmary or arbitrary executions,
in his report to the Conmi ssion on Human Rights (E/ CN. 4/1996/4) cited

i nfornmati on that had been brought to his attention in 1995 concerning the secret
trials held before the Special Mlitary Court in Lagos of nore than 30 mlitary
officials and civilians accused of being involved in an alleged attenpted

coup d'état. Subsequent reports indicated that in March 1995, several officers
of the arned forces and sone civilians were arrested and charged with plotting a
coup against the mlitary Government. The tribunal was specifically constituted
to hear the case under the Treason and O her O fences Special Tribunal Decree
No. 1 of 1986. Pursuant to that decree, the tribunal is enpowered to try "any
person whet her or not a nenber of the armed forces who, in connection wth any
act of rebellion against the Federal CGovernnent, has committed the offence of
treason, nurder or any offence under Nigerian Law'. The tribunal constituted to
try the alleged coup plotters was conmposed entirely of mlitary personnel

presi ded over by Brigadier CGeneral Patrick Aziza, a nenber of the Provisiona
Rul i ng Council .

81. The trial was conducted in June and July 1995. As in the case of the QOgon
Nine, there was a | ack of due process during the course of the proceedi ngs.
Those tried were denied | egal representation of their choice; instead, mlitary
| awyers were appointed to defend them These |awers were answerable only to
the tribunal, and nost of the documents needed for the defence were allegedly
not available. In addition, the trial was held in secret.

82. The trial culminated in the conviction of 41 persons, and the sentences
ranged fromthe death penalty to long prison terms. As in the case of the Ogon
Nine, there was no right of appeal to a higher tribunal; appeal against the
tribunal's judgenent could only be nade to the Provisional Ruling Council
Fourteen of the accused, including General Shehu Yar'adua, a forner deputy Head
of State, and R S. B. Bello Fadile, a |lawer, were convicted of treason and
sentenced to death, although the death sentences were comuted in October 1995,
after international appeals, to ternms of inprisonnent. Fourteen others,

i ncl udi ng Beko Ransone Kuti, chairman of the Canpaign for Denobcracy, and
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journalists Chris Anyawu, George Miah and Kunle Ajibude, were each sentenced to
25 years' inmprisonnment. Forner Head of State General O esugun Cbasanjo and
three others were given life sentences, later conmuted to 15 years. According
to a doctor who visited General Obasanjo on 18 June 1995, he was suffering from
acute high blood pressure, nmalaria, diabetes and fatigue and was in need of

i medi ate nedical attention. This medical report has allegedly been ignored by
officials. General Obasanjo reportedly was recently transferred fromJos to
Yol a Prison.

3. Customary courts and area courts

83. Reports indicate that there is serious concern with regard to proceedings
before customary courts and area courts. According to the information received,
judges in customary courts and area courts are not required to be legally
qualified. Concern has al so been expressed that those serving as judges m ght
be closely linked to the executive authorities in the areas in which they
operate.
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4, Activities of the Special Rapporteur

84. On 4 Decenber 1995, the Special Rapporteur on the independence of judges
and | awyers addressed a letter to the Government of Nigeria with regard to the
case of at least 17 Ogoni activists who were arrested in md-1994 follow ng the
al l eged murder of four Ogoni |leaders in May 1994. According to the source, they
had reportedly been detai ned i ncommuni cado and wi t hout charge from m d-1994
until June 1995. It was reported that they were brought before a magistrate's
court in Port Harcourt on a "holding charge", believed to be for nmurder. The
source further reported that four other nen, whose identities were not known,
were reportedly arrested on 24 Cctober 1995 and charged with nurder, also in
connection with the May 1994 nmurders. Follow ng the execution of the Ogoni N ne
on 10 Novenber 1995, the source expressed concerns that the 21 Ogoni activists
could be unfairly tried and sentenced to death by the Civil D sturbances Specia
Tribunal, which it considers not to be independent and from whose deci sions
there is no right of appeal. It is left to the discretion of the Executive to
confirmthe conviction and death sentence. The Special Rapporteur stated that
if the allegations are correct, the 21 Ogoni activists would be tried by a
tribunal devoid of the universally accepted basic norns for independent and
inmpartial justice. As stated in the Special Rapporteur's report to the
fifty-second session of the Conmi ssion on Human Ri ghts (E/ CN. 4/1996/37), no
reply to this communicati on had been received fromthe Government.

85. On 8 February 1996, the Special Rapporteur sent a letter to the Governnent
of Nigeria containing allegations regarding the detention for several hours of
A i sa Agbakoba, one of the | awers who represented human rights acti vi st

Ken Saro-Wwa and the eight other Ogonis who were executed in Novenber 1995.
The detention of M. Agbakoba foll owed the detention of Gani Fawehi nm on whose
behal f a joint urgent appeal had been sent by the Special Rapporteur and the
Chai rman of the Working Group on Arbitrary Detention on 7 February 1996 (see
para. 50 above).

86. On 20 February 1996, the Special Rapporteur and the Working G oup on
Arbitrary Detention sent a joint urgent appeal concerning Fem Falana, human
rights activist and president of the National Association of Denpbcratic Lawyers
(see para. 51 above).

87. On 15 August 1996, the Special Rapporteur on the independence of judges and
| awyers sent a letter to the Governnment of Nigeria containing the follow ng
al | egati ons:
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(a) Robert Azibola and Uche Ckwukwu, |awyers of 19 Ogoni activists who had
been detai ned since July 1994, had reportedly been arrested and detai ned on
3 August 1996. According to the source, the two | awers were arrested by
menbers of the security forces at the State and Intelligence |Investigations
Bureau, in Port Harcourt, after assisting a photographer whose canera the
security forces had attenpted to confiscate after he had photographed four of
t he defendants. The Special Rapporteur had been informed that the | awers were
charged with "obstructing the course of justice" and were subsequently rel eased
on bail on 4 or 5 August 1996;

(b) Wth regard to the trial of the 19 Ogoni activists, the Specia
Rapporteur drew the Governnent's attention to the fact that he had been inforned
that the defendants were first brought before a nagistrate court on 19 May 1995
for a holding charge. On 17 July 1996, they were reportedly brought before two
separate nmagistrate courts, 14 of them before Magistrate Court 2 and four or
five before Magistrate Court 3, respectively, after the counsel had encountered
difficulties in trying to have the defendants brought before the court. The
counsel's intention to have the hol ding charges exani ned by the nagistrate
courts was reportedly based on the deteriorating physical condition of the
det ai nees, resulting fromharsh prison conditions and alleged torture. The
Speci al Rapporteur also drew the Governnment's attention to the fact that the 19
Qgoni activists had been brought before the two magi strate courts, in spite of
the fact that those courts reportedly |acked jurisdiction, since the Rivers
State High Court is reported to have jurisdiction in these cases. Concern was
al so expressed to the Special Rapporteur about reports that although the
def endants had been accused of the sane crine, they would be tried in two
separate trials, before separate courts. Further, the defence |l awer of the 14
Qgoni who had been brought before Magistrate Court 2 reportedly stated that he
had been allowed to see only 8 of the defendants and had not been provided with
any information related to the cases. Four or five other Ogoni were reportedly
brought before Magistrate Court 3 on 5 August 1996. |Information received
i ndi cated that the police prosecutor in the natter had been quizzed for bringing
the 14 Qgoni before court on 17 July and had been ordered not to bring them
before court except with prior perm ssion fromhis superiors. The Speci al
Rapporteur had, noreover, been informed that Magistrate Ms. Kate Abiri had
further adjourned the hearing of the defendants until 3 Septenber 1996 and
3 COctober 1996. In this regard, the Special Rapporteur brought to the attention
of the Governnent principles 7, 8, 16, 21 and 27 of the Basic Principles on the
Rol e of Lawyers and guideline 4 of the CGuidelines on the Role of Prosecutors.

88. In the sanme conmuni cation, the Special Rapporteur rem nded the Governnent
of Nigeria of allegations transnmitted to the Governnent earlier in the year
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relating to the detention of Gani Fawehi nm, on whose behalf a joint

conmuni cati on had been sent with the Working Group on Arbitrary Detention on

7 February 1996 (see para. 50 above). The Special Rapporteur pointed out that
no reply had been received concerning the allegations transmtted to the
Government, on 8 February 1996, regarding the tenporary detention of |awer

Qi sa Agbhakoba. The Special Rapporteur requested a reply to allegations
concerning the case of Feni Fal ana for whom an urgent appeal was sent, jointly
with the Working Group on Arbitrary Detention, on 20 February 1996 (see para. 51
above). The Special Rapporteur expressed his specific interest in |earning
about the status of the proceedi ngs agai nst the persons nentioned, the charges
brought agai nst them and the conditions of detention. At the time the present
report was finalized, the Special Rapporteur had not received a substantive
reply to his conmmuni cation of 15 August 1996, nor to the previous
conmuni cati ons.

Concl usi ons _and recommendati ons of the Human Rights Committee

89. The Hunman Rights Conmittee recommended, inter alia, that:

(a) As already recommended, all decrees revoking or limting guarantees of
fundamental rights and freedonms shoul d be abrogated; all courts nust conply with
all standards of fair trials and guarantees of justice prescribed by article 14
of the International Covenant on Civil and Political Rights;

(b) Urgent steps should be taken to ensure that persons facing trial are
afforded all the guarantees of a fair trial, as provided for in article 14 (1),
(2) and (3) of the Covenant, and to ensure their right to have their conviction
and sentence reviewed by a higher tribunal, in accordance with article 14 (5) of
t he Covenant.

Concl usi ons _and recommendati ons of the fact-finding m ssion of the
Secretary- General

90. The fact-finding mssion of the Secretary-General recommended, inter alia,
t hat:

(a) The CGovernment should repeal the Civil Disturbances (Special Tribunal)
Act of 18 March 1987 so that offences of this type are tried by the ordinary

crimnal courts;

(b) Alternatively, the follow ng anmendments should be nade to the Act:
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(i) Section 2 (2b) of the Act, providing for appointnment of a serving
menber of the arned forces as a nenber of the Special Tribunal, should
be del et ed;

(ii) A specific provision should be incorporated to the effect that the
menbers of the Special Tribunal shall be appointed on the
recomrendati on of the Chief Justice of the Supreme Court of Nigeria;

(iii) Section 7 of the Act should be anended to provide for confirmation of
the order of conviction and sentence by the Nigerian Court of Appea
in place of confirmation by the Provisional Ruling Council;

(iv) Section 8 of the Act, which excludes the jurisdiction of the courts of
|l aw to review the decision of the Special Tribunal, should be del eted
and the power of the superior courts to issue a wit of habeas corpus
shoul d be restored;

(v) A specific provision should be nade for an appeal against the decision
of the Special Tribunal to the Supreme Court of Nigeria;

(c) Al trials pending and contenpl ated under the Civil Disturbances

(Special Tribunal) Act should be suspended and further action taken only after
t he above-nentioned anendnents are nade.

E. Transition to denobcracy

91. The Special Rapporteur on the independence of judges and | awers considers
a constitutional Governnment based on the rule of |aw as pivotal for an

i ndependent and inmpartial judiciary. He is concerned about reports he has
recei ved indicating that there are no significant signs towards denocratization
in Nigeria, as pronised by the Governnent.

92. In January 1994, the Governnent announced that a national constitutiona
conference would be called to draft a new constitution and set the stage for
hol di ng el ections. In Decenber 1994, the constitutional conference recomended

that the Government hand over power to an elected civilian Government by

1 January 1996. However, it reversed this decision in April 1995. The
conference prepared a report and a draft constitution which was presented to
CGeneral Abacha on 27 June 1995. Although General Abacha is reported to have
stated that the draft constitution would be considered and approved within three
nont hs by the Provisional Ruling Council, that has not happened and the draft

l...
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has not been publi shed.

93. On 1 Cctober 1995, on the occasion of the thirty-fifth anniversary of

Ni geri an i ndependence, Ceneral Sani Abacha announced a tinetable for return to
civilian rule. A gradual restoration of elected government was envisaged, wth
el ection at local government and state |levels, and national presidential

el ections woul d take place in 1998. The creation of a nunber of bodi es was
announced to oversee the transition process: a new national electoral

conmi ssion of Nigeria; a Federal character commission, with the task of

el aborating an equitable fornula for sharing of Federal and state posts; a
transition inplenentation conmmttee; a national reconciliation comittee; and a
state creation and | ocal government boundary adjustnent commission. |In
addition, Decree No. 22 of 1995 provided for the establishment of a nationa
human rights comm ssion to deal with all matters relating to the protection of
human rights as guaranteed by the constitution and international treaties to
which Nigeria is a signatory. The National Human Ri ghts Conm ssi on was
officially inaugurated on 17 June 1996.

94. The followi ng detailed timetable was provided for in the Transition to Cvil
Rule (Political Progranmme) Decree No. 1 of 1996, schedul es one to four

Cct ober - Decenber 1995: Approval of the draft Constitution, lifting of the
ban on political activities; establishnent of the National Electoral Comm ssion
of Nigeria; creation of a transition inplenentation conmttee, a nationa
reconciliation coommittee and a federal character comni ssion; appointnment of a
panel for the creation of a state and |ocal governnment boundary adjustnent
conmi ssi on

January- March 1996: El ection and inauguration of |ocal government councils
on a "non-party" basis;

April-June 1996: Creation of states and |ocal governnents; comrencenent of
political party registration;

Jul y- Septeber 1996: Registration of political parties; delineation of
constituencies; production of an authentic voters' register

Cct ober - Decenber 1996: El ection of |ocal government councils at party
level ; sitting of [ocal government election tribunals and conduct of
by-el ecti ons;

January-March 1997: |nauguration of party-elected | ocal governnent
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councils; consolidation of new political party structures;

April-June 1997: Party states primaries to select candidates for the state
assenbly and governorship el ections; screening and approval of candi dates by the
Nati onal El ectoral Conmi ssion of N geria;

Jul y- Septenber 1997: State assenbly elections: sitting of state el ection
tribunals and conduct of by-el ections;

Cct ober - Decenber 1997: Election of state governors: sitting of state
el ection tribunals and conduct of by-elections;

January- March 1998: Inauguration of state assenblies and swearing in of
state governors; party prinmaries to select candidates for National Assenbly
el ections; National Assenbly el ection canpaigns;

April-June 1998: National Assenbly elections; sitting of National Assenbly
el ection tribunals and conduct of by-elections; prinaries to select candidates
for presidential elections; conmencenent of nationw de canpaign for the
presidential elections;

Jul y- Sept enber 1998: Presidential elections;

1 Cctober 1998: Swearing-in of newy elected president and fina
di sengagenent by the armed forces.

Concl usi ons _and reconmendati ons of the Human Ri ghts Conmmittee

95. The Human Rights Conmittee recommended, inter alia, that:

(a) Inmediate steps should be taken to restore denocracy and ful
constitutional rights in Nigeria wthout delay;

(b) A review of the legal framework for the protection of hunman rights in
Ni geria should be undertaken in order to ensure that the principles of the
I nternational Covenant on Civil and Political Rights are incorporated into the
| egal system and that effective renedies are provided in case of violations of
rights;

(c) Decree No. 107, and any other neasures whi ch abrogate the application
of the basic rights enshrined in the 1979 Constitution, should be abrogated,;
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(d) The Government of Nigeria should ensure that the National Human Ri ghts
Conmi ssion takes steps to i nformand educate the conmunity about the rights and
freedons protected by the Covenant and the Constitution and about the renedies
avail able in case of violation of rights; it should seek the assistance of the
techni cal and advi sory services of the United Nations Centre for Human Rights in
this process.

Concl usi ons and recommendations of the fact-finding mssion of the
Secr et ar y- Gener al

96. The fact-finding mssion of the Secretary-CGeneral recommended, inter alia,
that the Government:

(a) Strengthen the existing commttees and conmi ssions established to
usher in denocratic civil rule by including persons holding different shades of
opi nion and persons representing professional associations, political groups and
ethnic mnorities;

(b) Invite an international team conposed of observers fromthe United
Nati ons and/or the Organization of African Unity, to be stationed in Nigeria to
nmoni tor the inplementation of all the remaining stages of the transition
programme, including the elections;

(c) Designate a review comittee, under the chairnmanship of a judge of the
Superior Court, to exam ne the decrees promulgated by the mlitary Governnment to
date to identify and reconmend the repeal of those decrees or provisions that
encroach on the human rights provisions of the Constitution or otherw se hinder
the suprenmacy of the rule of |aw

(d) Ensure that the executive branches of Government and, in particular
the various state and arned forces security agenci es respect and pronptly carry
out the decisions, orders and judgenents of the courts;

(e) Release all persons detained under Decree No. 2 of 1984, and simlar
decrees, and grant ammesty to persons who have been convicted for politica
of f ences;

(f) Lift the existing restrictions inlaw, in fact and in practice and
refrain frominmposing other restrictions on political and professiona
associ ati ons and | abour unions, in accordance with the national and
i nternational norns on freedom of association
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(g) Renove restrictions on the right of freedom of expression of the
press, release journalists and refrain from harassing the nedia;

(h) Gve wide publicity to and nake avail abl e copies of the 1995 draft
constitution.

F. Situation of mnorities

97. As stated earlier, the population of Nigeria is conposed of sone 400
ethnic, religious or linguistic groupings. Violations of the rights of the
Qgoni popul ati on have obtai ned much publicity, in particular since Cctober 1990,
when the Movenent for the Survival of the Ogoni Peopl e was established. A bil

of rights for the Ogoni was decl ared soon after, demanding, inter alia, autonony
for the Ogoni. Information received fromdifferent sources indicates that
following a series of protests in early 1993 against the nmlitary Governnent and
t he Shell Petrol eum Devel opnent Conpany, activists of the Movenment for the
Survival of the Ogoni People were repeatedly arrested and detained. As protests
continued, mounting di sagreenent regarding the structure of the Mwvenent and its
strategy reportedly created a rift in the organization's |eadership.

98. According to governnent reports, violence in Ogoniland that occurred prior
to May 1994 was the result of ethnic clashes between the Qgoni and nei ghbouri ng
ethnic groups. However, it has been alleged that the Governnent played an
active role in fonenting ethnic antagonism Further, plain-clothes army troops
were reported to have participated in secret nmlitary raids.

99. Followi ng the nurder of four prom nent Ogoni |eaders during a riot in

G okoo in 1994, the Rivers State internal security task force, a mlitary unit
created in January 1994, was reinforced and conducted a series of raids on Ogon
vill ages. The Special Rapporteur on extrajudicial, summary or arbitrary
executions transmitted several cases to the Governnent of N geria in previous
years containing allegations of extrajudicial executions carried out by the

Ni gerian security forces and in particular by the special task force. Hundreds
of Ogoni are reported to have been arrested or detained in May and June 1994 by
the Rivers State internal task force and are alleged to have been kept in

appal ling conditions.

100. Reports indicate that restrictions on freedom of association, expression
and assenbly are not confined to nenbers of the Ogoni community. O her
conmunities are reported al so to have received warnings of the dangers of
protesting agai nst government policies, and | eaders have reportedly been
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threatened that if they did not obey the Government they would be | ocked up

101. Information received shortly before the present report was finalized
contains allegations of clashes between security forces and nenbers of a
religious mnority which allegedly resulted in the massacres, in two separate
i nci dents, of 14 and 50 nenbers of the Shiite mnority in Kaduna State by
menbers of security and police forces, respectively. The two Speci al
Rapporteurs wish to take up this issue in greater detail during their visit to
Ni geri a.

Recommendati ons of the fact-finding m ssion of the Secretary-Genera

102. The fact-finding m ssion of the Secretary-General reconmended, inter alia,
that the constitution of a commttee conprised of representatives of the Ogon
conmunity and other nminority groups in the region be chaired by a retired judge
of the High Court so as to introduce inprovenents in the socio-econonic
conditions of those communities, enhance enpl oynment opportunities and health,
education and wel fare services and act as onbudsman in any conpl ai nts/

al l egati ons of harassnment at the hands of the authorities. The comittee may
make recomendati ons for the Government to carry out.

V. PRELI M NARY CONCLUSI ONS AND RECOMVENDATI ONS

103. The Special Rapporteurs consider the follow ng concl usions and
recommendations to be preliminary in nature, pending the findings of their
m ssion to N geria.

Concl usi ons

(1) The Special Rapporteur on extrajudicial, sunmary or arbitrary
executions remai ns deeply concerned about the application of the death penalty
in Nigeria; the use of force by law enforcenment officials; the continuing
occurrence of communal viol ence and apparent |ack of preventive neasures; and
extrajudicial, sunmmary or arbitrary executions, the |arge nunber of deaths in
detention and the high rate of inpunity;

(2) The Special Rapporteur on the independence of judges and | awers
expresses grave concern that in Nigeria today substantial judicial power,
particularly in the administration of crimnal justice, is vested in the
mlitary and special ad hoc tribunals to the exclusion of the ordinary courts.

l...
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Such tribunal s cannot possibly be i ndependent and inpartial, |et alone be seen
to be so. Further, these tribunals do not appear to apply the universally
accepted principles of due process in the adnministration of justice. Wth
appeal s to, and the supervisory powers of, the ordinary courts so severely
restricted, these tribunals now appear to exercise unbridled judicial power in
the administration of crimnal justice. Thus, the rule of lawin Nigeria
appears seriously in jeopardy.

Prelimnary recommendati ons

(1) The two Special Rapporteurs appeal to the Governnment of Nigeria to
fully inplenent the recomendati ons nade by the fact-finding mssion of the
Secretary-General following its visit in April 1996, as well as the
recomendati ons made by the Human Rights Comittee foll owi ng the exam nation of

the initial report of Nigeria under article 40 of the International Covenant on
Cvil and Political Rights. |In particular, all persons detai ned under Decree
No. 2 of 1984 and similar decrees should be inmedi ately rel eased or be brought
to trial before the ordinary courts if there are any crininal charges agai nst
them The Ogoni detained since m d-1994 pending trial must be brought to trial
wi t hout further delay before the ordinary courts or else be rel eased
unconditionally. In the interim their physical and nedical needs nust be
attended to forthw th;

(2) The two Special Rapporteurs also urge the Governnent to take neasures
to prevent the occurrence of intercomunal violence. Allegations of killings as
a result of intercomunal violence should be investigated i nmedi ately;

(3) The two Special Rapporteurs request the Governnment of Nigeria to
undertake all necessary efforts to ensure that the mssion of the Special
Rapporteurs can be carried out without any hindrance; that they will have access
to all authorities, individuals or groups of people with whomthey w sh to neet;
that no reprisals or repressive neasures will be taken against any persons who
wi sh to contact or have contacted the two Special Rapporteurs or who have been
in contact with the fact-finding mssion of the Secretary-General; that
representatives of non-governnmental organizations, churches and et hnic,
religious or linguistic mnorities will be allowed to travel w thout hindrance
to the places where they would nmeet with the nission; that the two Speci al
Rapporteurs will have access to all regions, towns, villages and buil di ngs they
wish to visit in order to carry out their nmission; and that they will have
access to all docunmentation or informati on they deem necessary for their
respecti ve mandat es.
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Not es

1/ General Assenbly resolution 2200 A (XXI), annex, adopted on
16 Decenber 1966.

2/ General Assenbly resolution 217 A (111), adopted on 10 Decenber 1948.

3/ See Human Rights: A Conpilation of International Instruments (United
Nati ons publication, Sales No. E. 88.XIV.1), sect. G




