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I.      Introduction

1.               The question whether it should be a criminal offence under EU law for a person to provide assistance to a third-country
national for the purposes of unauthorised entry into the territory of a Member State, whether acting out of compassion, altruism or
solidarity, with a humanitarian purpose or because of family obligations, has given rise to a lively debate not only in civil society, but
also within European and international institutions since the adoption of Council Directive 2002/90/EC of 28  November 2002
defining the facilitation of unauthorised entry, transit and residence.  (2) The present reference for a preliminary ruling reflects the
many concerns expressed on the matter.

2.        This reference for a preliminary ruling was submitted after the Italian judicial authorities initiated criminal proceedings against
a Congolese national who had helped two members of her family – her daughter and niece, both minors – to enter Italy illegally using
false passports. This person has now been charged with the offence of facilitating unauthorised entry into Italy, in conjunction with
the offence of holding false identity documents, as provided for under Italian law. Although this is a practice with which the customs
and police authorities of the Member States are familiar, the Tribunale di Bologna (District Court, Bologna, Italy) in the present case
is considering the question of the criminal liability of that mother and, more generally, that of those who act in a disinterested manner,
as well as the question of the penalty applicable to them under Article 1(1)(a) of Directive 2002/90 and the national implementation
provision. (3)

3.        By its first question referred for a preliminary ruling, the referring court expresses its doubts as to the validity of Article 1(1)(a)
of Directive 2002/90, in particular as to its compliance with the principle of proportionality set out in Article 52(1) of the Charter of
Fundamental Rights of the European Union. (4) That court considers that, by requiring Member States to criminalise the facilitation
of unauthorised entry into the territory of a Member State – irrespective of whether there is any financial gain, and without providing,
in the context of a mandatory provision, for an express exoneration from criminal liability for those who act in order to facilitate the
exercise by the person concerned of his or her right to life and physical integrity, right to asylum, or right to respect for family life –
such criminalisation is unreasonable and does not guarantee respect for the fundamental rights of both the persons who commit the
act and the person assisted.

4.        By its second question referred for a preliminary ruling, the referring court raises similar doubts as to the transposition into
Italian law of Article 1(1)(a) of Directive 2002/90. In essence, the question arises as to whether, in a situation such as that at issue in



the main proceedings, the severity of the sanctions to which the person in question is likely to be exposed is commensurate with the
seriousness of the offences committed by him or her, and whether or not it exceeds the limits of what is necessary to achieve the
objectives pursued by the national legislature, in accordance with the principle of proportionality of criminal offences and
penalties. (5)

5.        In this Opinion, I will begin by explaining that the definition of the infringement of facilitating the unauthorised entry into the
territory of a Member State, set out in Article  1(1)(a) of Directive 2002/90, does not contain any indication which supports the
European Commission’s view that the facilitation of unauthorised entry into the territory of a Member State, carried out by a relative
by reason of family duty or family solidarity, should not be regarded as falling within the scope of that provision.

6.        I will then continue my analysis by explaining why, in my view, there is nothing that may affect the validity of Article 1(1)(a)
of Directive 2002/90 having regard to the principles of the legality and proportionality of criminal offences and penalties, enshrined
in Article 49(1) and (3) of the Charter.

7.                Lastly, as regards the national legislation at issue, I will explain that it is for the referring court to carry out a specific
examination of the proportionality of that legislation in the light, in particular, of the possibility of exonerating from criminal liability
persons whom have been shown to have acted disinterestedly – in order to provide humanitarian assistance or because of family ties –
or the possibility of adapting the system of penalties applicable to them.

II.    Legal context

A.      European Union law

8.        Directive 2002/90 defines the offences relating to the facilitation of unauthorised entry, transit and residence, while Council
Framework Decision 2002/946/JHA of 28 November 2002 on the strengthening of the penal framework to prevent the facilitation of
unauthorised entry, transit and residence (6) lays down minimum rules with regard to the nature of penalties that may be imposed, the
liability of legal persons and jurisdiction between Member States.

1.      Directive 2002/90

9.        Directive 2002/90 was adopted on the basis of two provisions. The first is Article 61(a) EC (now Articles 67 and 68 TFEU),
which provided that the Council of the European Union would adopt measures aimed at ensuring the free movement of persons and
directly related flanking measures with respect to external border controls and immigration, as well as measures to prevent and
combat crime. The second is point 3(b) of the first paragraph of Article 63 EC (now Article 79(2)(c) TFEU), which provided for the
adoption of measures in the field of illegal immigration and illegal residence.

10.      Recitals 1 to 4 of that directive state:

‘(1)      One of the objectives of the European Union is the gradual creation of an area of freedom, security and justice, which means,
inter alia, that illegal immigration must be combated.

(2)           Consequently, measures should be taken to combat the aiding of illegal immigration both in connection with unauthorised
crossing of the border in the strict sense and for the purpose of sustaining networks which exploit human beings.

(3)      To that end it is essential to approximate existing legal provisions, in particular, on the one hand, the precise definition of the
infringement in question and the cases of exemption, which is the subject of this Directive and, on the other hand, minimum
rules for penalties … which is the subject of [Framework Decision 2002/946].

(4)          The purpose of this Directive is to provide a definition of the facilitation of illegal immigration and consequently to render
more effective the implementation of Framework Decision [2002/946] in order to prevent that offence’.

11.      Article 1 of Directive 2002/90, entitled ‘General infringement’, provides:

‘1.      Each Member State shall adopt appropriate sanctions on:

(a)      any person who intentionally assists a person who is not a national of a Member State to enter … the territory of a Member
State in breach of the laws of the State concerned on the entry … of aliens;

…

2.      Any Member State may decide not to impose sanctions with regard to the behaviour defined in paragraph 1(a) by applying its
national law and practice for cases where the aim of the behaviour is to provide humanitarian assistance to the person concerned.’

12.      Article 3 of that directive, entitled ‘Sanctions’, provides:

‘Each Member State shall take the measures necessary to ensure that the infringements referred to in Articles 1 and 2 are subject to
effective, proportionate and dissuasive sanctions.’



2.      Framework Decision 2002/946

13.      Framework Decision 2002/946 is based on Article 29 EU (now Article 67 TFEU), Article 31(e) EU (now Article 83(1) TFEU)
and Article 34(2)(b) EU.

14.      Article 1 of that framework decision, entitled ‘Penalties’, sets out as follows:

‘1.      Each Member State shall take the measures necessary to ensure that the infringements defined in Articles 1 and 2 of Directive
[2002/90] are punishable by effective, proportionate and dissuasive criminal penalties which may entail extradition.

…

3.           Each Member State shall take the measures necessary to ensure that, when committed for financial gain, the infringements
defined in Article 1(1)(a) … of Directive [2002/90] are punishable by custodial sentences with a maximum sentence of not less than
eight years where they are committed in any of the following circumstances:

–        the offence was committed as an activity of a criminal organisation as defined in Joint Action 98/733/JHA, [(7)]

–        the offence was committed while endangering the lives of the persons who are the subject of the offence.

…’

15.      Article 6 of Framework Decision 2002/946, entitled ‘International law on refugees’, states:

‘This [F]ramework Decision shall apply without prejudice to the protection afforded refugees and asylum seekers in accordance with
international law on refugees or other international instruments relating to human rights, in particular Member States’ compliance
with their international obligations pursuant to Articles  31 and 33 of the [Convention relating to the status of refugees, signed in
Geneva on 28 July 1951 (8)].’

B.      Italian law

1.      Legislative Decree No 286/1998

16.      Article 12(1) and (2) of decreto legislativo n. 286 – Testo unico delle disposizioni concernenti la disciplina dell’immigrazione e
norme sulla condizione dello straniero (Legislative Decree No 286 – Consolidated law on the provisions concerning the regulation of
immigration and the rules relating to the status of foreigners), (9) of 25 July 1998, provides:

‘1.           Save where the act constitutes a more serious criminal offence, any person who, in breach of the provisions of the present
consolidated law, promotes, directs, organises, finances or carries out the transportation of foreign nationals into Italy or carries out
other acts intended to procure their unauthorised entry into Italy or into the territory of another State of which they are not nationals
or in which they are not entitled to permanent residence shall be liable to a term of imprisonment from two to six years and a fine of
EUR 15 000 for each individual.

2.            Without prejudice to the provisions of Article  54 of the codice penale (Italian Criminal Code), activities of relief and
humanitarian assistance provided in Italy in relation to foreign nationals in need, however present on the territory of the State, do not
constitute a criminal offence.’

2.      The Italian Criminal Code

17.      Article 54 of the Italian Criminal Code, entitled ‘State of necessity’, provides, in the first paragraph thereof:

‘A person shall not be liable to punishment if he or she committed an act because he or she was compelled to do so by the necessity of
saving himself or herself or others from the present danger of serious personal injury, which danger was not voluntarily caused by
him or her or otherwise avoidable, provided that the act is proportionate to the danger.’

III. The facts of the main proceedings and the questions referred for a preliminary ruling

18.      The person concerned, a Congolese national, presented herself on 27 August 2019 at the airport border in Bologna (Italy) upon
arrival of a flight from Casablanca (Morocco), carrying a false Senegalese passport. She was accompanied by her daughter and niece,
aged 8 and 13 respectively, for whom she also presented false identity documents.

19.           She was arrested on 28 August 2019 and the two children were placed in care by order of the Tribunale per i minorenni
(Juvenile Court, Italy). The Italian judicial authorities initiated criminal proceedings against her for the offence of facilitating
unauthorised entry into Italy, in conjunction with the offence of holding false identity documents, as provided for by Italian law. At
the hearing to validate her arrest, held on 29 August 2019, before the Giudice per le Indagini Preliminari (Judge responsible for
preliminary investigations, Italy) of the Tribunale di Bologna (District Court, Bologna), the person concerned stated that she had fled
the Democratic Republic of Congo in order to escape the death threats to which she was exposed following the break-up of her



relationship with her partner, with her also fearing for the physical safety of the two young girls. The judge validated her arrest, but
rejected the request by the Pubblico Ministero (Public Prosecutor, Italy) for her to be remanded in custody.

20.      On 9 October 2019, the person concerned submitted an application for international protection, which is still being examined,
according to the information provided at the hearing held before the Court of Justice on 18 June 2024.

21.        The forensic assessment carried out by order of the Tribunale per i minorenni (Juvenile Court), established the parent-child
relationship between the person concerned and one of the children, and her parental authority over that child was restored. By
contrast, it was not possible to carry out this assessment on the second child because, on 10 September 2019, on her own initiative she
left the care facility to which she had been entrusted and could no longer be located. The referring court pointed out that the social
services report relating to the interviews with the minors showed that the second child was in fact the niece of the person concerned
and that she had been entrusted to her care following her mother’s death.

22.           At the hearing on 29  May 2023, the person concerned’s lawyer requested that a reference be made to the Court for a
preliminary ruling. The Tribunale di Bologna (District Court, Bologna), having doubts as to the legality of the criminalisation of the
facilitation of unauthorised entry into the territory of a Member State, as set out in EU law in Article 1(1)(a) of Directive 2002/90, and
in Italian law in Article 12(1) of Legislative Decree No 286/1998, decided to stay the proceedings and to refer the following questions
to the Court of Justice for a preliminary ruling:

‘(1)      Does the [Charter], in particular the principle of proportionality referred to in Article 52(1), read in conjunction with the right
to personal liberty and the right to property referred to in Articles 6 and 17, as well as the rights to life and physical integrity
referred to in Articles 2 and 3, the right to asylum referred to in Article 18 and respect for family life referred to in Article 7,
preclude the provisions of Directive [2002/90] and Framework Decision [2002/946] (implemented in Italian law by the rules
laid down in Article 12 of [Legislative Decree No 286/1998]), in so far as they impose on Member States the obligation to
provide for penalties of a criminal nature against any person who intentionally facilitates or engages in acts intended to
facilitate the unauthorised entry of foreign nationals into the territory of the European Union, even where the conduct is carried
out on a non-profit-making basis, without providing, at the same time, an obligation on Member States to exclude from
criminalisation conduct facilitating unauthorised entry aimed at providing humanitarian assistance to the foreign national?

(2)      Does the [Charter], in particular the principle of proportionality referred to in Article 52(1), read in conjunction with the right
to personal liberty and the right to property referred to in Articles 6 and 17, as well as the rights to life and physical integrity
referred to in Articles 2 and 3, the right to asylum referred to in Article 18 and respect for family life referred to in Article 7,
preclude the criminal offence provisions laid down in Article 12 of [Legislative Decree No 286/1998], in so far as it penalises
the conduct of a person who engages in acts intended to procure the unauthorised entry of a foreign national into the territory of
the State, even where the conduct is carried out on a non-profit-making basis, without at the same time excluding from
criminalisation conduct facilitating unauthorised entry aimed at providing humanitarian assistance to the foreign national?’

23.      The applicant, the Italian and Hungarian Governments, as well as the Council and the Commission, presented their written and
oral observations at the hearing held on 18 June 2024.

IV.    Assessment

A.      Preliminary observations

24.           As a preliminary point, I would emphasise that the referring court has focused its analysis on the criminalisation of the
facilitation of unauthorised entry into the territory of a Member State provided for a humanitarian purpose, which is expressly
referred to in Article 1(2) of Directive 2002/90.

25.      First, I would like to point out that the terms used in that article, according to which a Member State ‘may decide not to impose
sanctions’ if such assistance is provided for a humanitarian purpose, are fraught with ambiguity as to their meaning and scope. (10) In
the context of the present Opinion, I will consider that those terms must be interpreted as meaning that Member States may provide a
ground for exoneration from criminal liability, pursuant to the aforementioned article. Indeed, given the terminology used by the EU
legislature, it seems to me that it intended to draw a parallel between the principle of criminalising the act by which a person provides
assistance to unauthorised entry into the territory of a Member State, set out in Article 1(1) of that directive (‘each Member State shall
adopt appropriate sanctions’) and the possibility of exonerating that person from criminal liability where that act pursues a
humanitarian purpose, set out in Article 1(2) of that directive (‘any Member State may decide not to impose sanctions’).

26.      Secondly, in my view, the questions raised in the present case do not require a determination of whether an act such as that at
issue falls within the definition of ‘humanitarian assistance’ within the meaning of Article  1(2) of Directive 2002/90. Indeed, the
debate is a broader one and relates, above all, to the criminalisation, or rather the absence of an express exoneration from criminal
liability, in the text of that directive, of those who provide assistance without any intention of financial gain. The assistance
prosecuted in the main proceedings was provided by a mother to her daughter and niece and could therefore be considered from the
point of view of a family obligation and/or solidarity, as the Commission set out in its observations.

27.      However, a comparative study of international law and EU law shows that in cases where it is established that assistance has
been provided solely in the interests of relatives, particularly children, some Member States accept that this is, by its very nature, a
humanitarian act, while others consider it to fall within the scope of a family-based immunity.



28.      In the light of all of the foregoing, I will therefore refer more broadly, in the context of the present Opinion, to the acts of those
who assist unauthorised entry into the territory of a Member State in a disinterested manner, out of altruism, compassion or solidarity,
for humanitarian reasons or because of family ties.

B.      The first question referred

29.      By its first question, the referring court essentially asks the Court whether Article 1(1)(a) of Directive 2002/90 is invalid on the
ground that it infringes the principle of proportionality enshrined in Article 52(1) of the Charter.

30.           Examining the proportionality of the criminalisation of facilitating unauthorised entry into the territory of a Member State
requires determining the scope of that criminalisation beforehand. Indeed, in its observations, the Commission has maintained that
that criminalisation does not cover conduct such as that at issue whereby a mother, a third-country national, assists the unauthorised
entry into the territory of a Member State of minors over whom she claims to have custody.

1.        The scope of the criminalisation of facilitating unauthorised entry into the territory of a Member State (Article 1(1)(a) of
Directive 2002/90)

31.      Article 1(1)(a) of Directive 2002/90 criminalises the facilitation of unauthorised entry into the territory of a Member State by
defining both the material and mental elements of that infringement, leaving it to the discretion of the Member States to choose the
most appropriate sanction. (11) While facilitating an offence is, in principle, punishable in accordance with the principles governing
the theory of complicity, the EU legislature in this case has sought to free itself from those principles by making facilitation of
unauthorised entry a separate offence.

32.      First, it is apparent from the title of Article 1 of that directive (‘General infringement’) and from the terminology used by the
EU legislature that the purpose of that article is to set out the general framework of the offence of facilitating unauthorised entry into
the territory of a Member State. Indeed, according to recital  3 of that directive, the legislature seeks to harmonise the existing
criminal-law provisions of Member States. The criminalisation at issue is based on shared criminal competence between the EU
legislature and the national legislature, with the latter being required to transpose such criminalisation into its legal system.

33.      And yet, I note that the definition of that offence does not contain any indication that would support the Commission’s view.
Directive 2002/90 defines the prohibited conduct in the abstract, not excluding any of the forms that facilitating unauthorised entry
into the territory of a Member State may take, or any of the persons likely to provide it, all of whom are therefore strictly treated in
the same way.

34.      In its material element, the offence of facilitating unauthorised entry into the territory of a Member State is constituted when
‘any person’ ‘assists’ a third-country national to enter the territory of a Member State unlawfully, whether it is an internal or external
border of the Schengen area. (12) The latter concepts are based on terminology commonly used in national law to define a general
infringement. (13)

35.      The concept of ‘facilitation’ encompasses all the forms that facilitating unauthorised entry into the territory of a Member State
may take, from its financing to the means of transport stricto sensu, the management of such transport, the manufacture or supply of
forged documents, the organisation of marriages of convenience, or any other means seeking to facilitate such unauthorised
entry. (14)

36.      In addition, by penalising assistance provided by ‘any person’, the EU legislature takes into account the number and different
kinds of people likely to be involved, including those acting individually and spontaneously or as part of an organised or collective
operation (in particular networks or members of a smuggling network, such as smugglers, managers, recruiters or even drivers,
skippers, messengers, spotters, passport forgers, suppliers, corrupt officials or service providers). (15)

37.           As regards the mental element of this general infringement, the EU legislature makes a distinction between the intention,
which contributes to constituting the offence, and the aim pursued by its commission.

38.        This means that facilitating unauthorised entry into a Member State is criminalised, regardless of the motives of the person
who commits the act. However, that offence is only made out if it is committed intentionally. Indeed, the criminalisation does not
target a person, who through carelessness, imprudence or negligence, aids the illegal crossing of the border, but the person who acts
‘intentionally’, that is who is conscious of the irregular situation of the person concerned with regard to the crossing of the border,
but, in spite of this, has the will and awareness to commit the act punishable by law (guilty mind). (16)

39.          However, no special intent is required. The EU legislature has in fact ruled out making the prevention of the facilitation of
unauthorised entry into the territory of a Member State subject to the pursuit of financial gain, in view, in particular, of the difficulties
involved in proving that a material advantage has been obtained,  (17) preferring to make it an aggravating circumstance in
Article 1(3) of Framework Decision 2002/946. This offence therefore differs from the offence of facilitating unauthorised residence
on the territory of a Member State referred to in Article 1(1)(b) of Directive 2002/90, which requires a special intent, namely seeking
to make financial gain.

40.      From this textual analysis of Article 1(1)(a) of Directive 2002/90, it follows that the facilitation of unauthorised entry into the
territory of a Member State is defined objectively, without the rationale behind it being explicitly included in the definition of that
criminal offence. I conclude from this that all acts by which a person knowingly, consciously and deliberately assists in the



unauthorised crossing of the border of a Member State fall within the scope of that provision, irrespective of that person’s motives,
with that provision not containing any indication such as to restrict its scope.

41.            It follows that an act such as that at issue, by which a third-country national intentionally assists, by using false identity
documents, the unauthorised entry into the territory of a Member State of two minors in her care, constitutes the offence set out in
Article 1(1)(a) of that directive, the material and mental elements of that offence having been made out.

42.      Secondly, that interpretation is corroborated by the purpose of Directive 2002/90.

43.            Indeed, while that directive and Framework Decision 2002/946 which supplements it are described as a ‘facilitators
package’, (18) these measures go beyond the fight against illegal immigration networks alone. It is very clear from the terms of both
recitals 2 of those texts that the EU legislature intended to pursue two objectives, namely ‘to combat the aiding of illegal immigration
both in connection with unauthorised crossing of the border in the strict sense and for the purpose of sustaining networks which
exploit human beings’. (19) Consequently, Directive 2002/90 pursues objectives which are much broader than those pursued by the
Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against
Transnational Organised Crime, to which the European Union is a party. (20)

44.      Thus, the first objective of the EU legislature is to combat the facilitation of unauthorised crossing of the borders in the strict
sense by criminalising it in general terms in Article 1(1)(a) of Directive 2002/90, leaving it to the Member States to adopt penalties
which must be ‘appropriate’ against those who, irrespective of the nature of their motives, have acted knowingly.

45.           The second objective is to take tougher action against the facilitation of unauthorised crossing of the borders where this is
provided for financial gain and, thus, to supplement the instruments adopted to combat illegal employment, trafficking in human
beings and the sexual exploitation of children. (21) Those objectives are specifically reflected in Article 1(3) of Framework Decision
2002/946 by the introduction of aggravating circumstances to the offence provided for in Article 1(1)(a) of Directive 2002/90, and by
the imposition of penalties whose nature and degree of severity are determined by the EU legislature. (22)

46.      Those two objectives, one general and the other specific, support the interpretation that, in Article 1(1)(a) of Directive 2002/90,
the EU legislature did indeed intend to define a general infringement, covering all actions intended to facilitate unauthorised entry
into the territory of a Member State, including where such acts are committed disinterestedly, out of altruism, compassion or
solidarity, for humanitarian reasons or because of the existence of family ties. To exclude from the scope of that provision the act by
which a parent, a third-country national, contributes to the unauthorised entry into the territory of a Member State of minor children –
over whom he or she claims to have custody – by using false identity documents, would clearly run counter to the aforementioned
objectives, in particular by diverting the attention of the public authorities from suspicious behaviour likely to harm the interests of
such children.

47.      The Court confirmed the broad scope of that criminalisation in its judgment of 10 April 2012, Vo. (23) Indeed, it ruled that
‘European Union law [does] not preclude a Member State from bringing a criminal prosecution against any person who has
intentionally assisted a third-country national to enter the territory of that Member State in breach of the applicable provisions, it
expressly requires the Member State concerned to bring such a prosecution’ and ‘to prescribe and enforce effective, proportionate and
dissuasive penalties against those persons who commit the infringements defined in Framework Decision 2002/946 … and Directive
2002/90, in particular human smugglers’. (24)

48.      Thirdly, this interpretation is supported by the travaux préparatoires leading to the adoption of Directive 2002/90.

49.      Indeed, while Article 4 of the proposal for a directive formulated by the French Republic (25) allowed ‘[Member] States which
deemed it appropriate, not to recognise the existence of the infringements referred to in Articles 1 and 2 if the persons concerned
prove family ties with the alien concerned (spouse, relatives in the ascending or descending line, brothers and sisters and their
spouses)’, (26) that exemption disappeared from the final text of Directive 2002/90. In addition, while, as part of its amendments, the
Parliament proposed incorporating into the definition of the offence the financial gain criterion, referred to in the previous
Article 27(1) of the Convention implementing the Schengen Agreement, (27) that amendment was also rejected. (28)

50.      In the light of those considerations, I consider that Article 1(1)(a) of Directive 2002/90 must be interpreted as meaning that the
act by which a mother, a third-country national, intentionally contributes to the unauthorised entry into the territory of a Member
State of two members of her family, namely her daughter and niece – minors over whom she has custody – by using false identity
documents, constitutes an offence.

51.      It is now necessary to examine the validity of this provision, which is at the heart of the first question referred for a preliminary
ruling.

2.      The assessment of the validity of Article 1(1)(a) of Directive 2002/90

52.      The referring court essentially asks the Court of Justice whether Article 1(1)(a) of Directive 2002/90 is invalid on the ground
that, by requiring the Member States to criminalise the facilitation of unauthorised entry into the territory of a Member State,
irrespective of the existence of financial gain, and without providing, in the form of a mandatory provision, for an express
exoneration from criminal liability of those who act in a disinterested manner, for humanitarian reasons or because of family ties, it
infringes the principle of proportionality enshrined in Article 52(1) of the Charter.



53.           According to the referring court, the EU legislature has failed to strike a fair balance between the interests at stake by not
placing any restrictions on the implementation of that criminalisation and by resorting to an optional provision under which Member
States are free to exonerate from criminal liability an act committed for humanitarian purposes. In its view, such criminalisation
therefore disproportionately infringes the fundamental rights of both the person providing the assistance and the person receiving it,
in particular the right to life (Article 2 of the Charter); the right to the integrity of the person (Article 3 of the Charter); the right to
liberty (Article 6 of the Charter); the right to respect for family life (Article 7 of the Charter); the right to property (Article 17 of the
Charter); and the right to asylum (Article 18 of the Charter).

54.      Taking her cue from the criticism levelled by the referring court at the alleged excessively broad nature of that criminalisation,
the applicant further criticises the EU legislature for disregarding the principle of the legality of criminal offences and penalties,
enshrined in Article 49(1) of the Charter, in its requirements relating to the clarity and foreseeability of criminal law. In her view, the
punishable conduct is not clearly defined, as the criminalisation of facilitating unauthorised entry into the territory of a Member State
provided for humanitarian purposes is left to the discretion of each Member State.

55.            I will examine below the validity of the contested provision from each of those angles, in the light of the fundamental
principles of the legality and proportionality of criminal offences and penalties, enshrined in Article 49 of the Charter. Indeed, while
the national court refers to Article 52(1) of the Charter, I believe that, having regard, first, to the subject matter of Article 1(1)(a) of
Directive 2002/90, which establishes a criminal offence whose commission gives rise to a criminal penalty with a high degree of
severity, and, secondly, to its essentially enforcement purpose, the proportionality test must be exercised primarily in the light of
Article 49(3) of the Charter. (29)

(a)    Validity of Article 1(1)(a) of Directive 2002/90 in the light of the principle of the legality of criminal offences and penalties

56.      The criminalisation of the facilitation of unauthorised entry into the territory of a Member State provided for in Article 1(1)(a)
of Directive 2002/90 has given rise to a wealth of literature and has been the subject of much criticism, revealing in particular the
tension between the harmonisation of substantive criminal-law standards in the European Union and the margin of discretion
conferred on the Member States.  (30) In line with the observations submitted by the applicant, many consider that, by requiring
Member States to criminalise and impose criminal penalties on ‘any person’ who ‘assists’ unauthorised entry into the territory of a
Member State, the EU legislature is employing vague and imprecise concepts which are believed to be incompatible with the
requirements laid down by the principle of the legality of criminal offences and penalties, as the persons concerned cannot know the
extent to which their acts incur criminal liability. (31)

57.      However, I do not believe that such criticisms can invalidate the text in question. It is essential to take into account the division
of powers between the European Union and the Member States in this area, as well as the nature of the text whose validity is subject
to the Court’s assessment.

58.      The Court has abundantly recalled in its case-law the full significance, both in the legal order of the European Union and in the
national legal orders, of the principle of the legality of criminal offences and penalties, enshrined in Article 49(1) of the Charter, in its
requirements relating to the foreseeability, precision and non-retroactivity of the applicable criminal law. (32) This principle has the
same meaning and scope as that guaranteed in Article 7(1) of the Convention for the Protection of Human Rights and Fundamental
Freedoms. (33) According to settled case-law, the principle constitutes a specific expression of the general principle of legal certainty
and implies, in particular, that the law must clearly define offences and the penalties set for them. (34) The principle of the legality of
criminal offences and penalties guides the establishment of rules relating to criminal liability. In so far as it constitutes a general
principle of EU law and forms part of the constitutional traditions common to the Member States, it applies not only to the institutions
of the European Union but also to the Member States when they transpose and apply EU law. (35)

59.          Thus, in requiring Member States to regard the facilitation of unauthorised entry into the territory of a Member State as an
offence and to punish it, Article  1(1)(a) of Directive 2002/90, read in conjunction with Article  3 thereof, must comply with the
principle of the legality of criminal offences and penalties.

60.         However, it is clear from the discussions at the hearing that the force of this principle depends on the nature of the powers
conferred on the EU legislature and of the text in which the criminalisation in question is included. Indeed, this principle expresses
the rule that criminal jurisdiction is vested in the law alone. The principle therefore applies differently depending on whether a
substantive criminal-law measure forms part of a directly enforceable act because it is adopted by the EU legislature under exclusive
competence, or whether the measure forms part of a directive requiring transposition into national legal orders because it is adopted
within the context of shared competence.

61.            In the latter case, the principle of the legality of criminal offences and penalties is part of the cooperation between the EU
legislature and the national legislature, who do not have the same mandate since they legislate at different levels. While the former
lays down minimum rules for the Member States, the latter must then transpose them and give them concrete form in a measure of
national law, which is the sole basis for an individual’s criminal liability. (36) The legal literature recognises that compliance with the
requirements of the aforementioned principle is therefore more complex in this case because of the two distinct stages which
characterise the criminalisation of a conduct or action, namely a European stage and a national stage, and the implementation of that
principle, as a means of the legality of EU legislation, is thus thought to be under greater restrictions. (37)

62.      Thus, in the judgment of 3 June 2008, Intertanko and Others, (38) while the Court did not deny the application of the principle
of the legality of criminal offences and penalties to directives, it nevertheless held that the requirements laid down by that principle
are binding on national law.



63.            In that case, the Court was asked whether Article 4 of Directive 2005/35/EC  (39) infringed the general principle of legal
certainty in so far as it required Member States to penalise ship-source discharges of polluting substances as a result of ‘serious
negligence’, without defining that concept. The Court answered this question in the negative, adopting three-stage reasoning.

64.      The Court noted, first of all, that that concept and the concept of ‘with intent’ correspond ‘to tests for the incurring of liability
which are to apply to an indeterminate number of situations that it is impossible to envisage in advance and not to specific conduct
capable of being set out in detail in a legislative measure, of Community or of national law’.  (40) It went on to note that those
concepts are ‘fully integrated into, and used in, the Member States’ respective legal systems’, (41) finding, ultimately, that a directive
must, in accordance with Article 249 EC (now Article 288 TFEU), be transposed by the Member States into their respective legal
orders and that the actual definition of the offences and penalties referred to in that directive is that which results from the rules laid
down by the Member States. (42)

65.      Indeed, according to settled case-law, a directive cannot of itself create obligations for an individual and, therefore, cannot be
invoked as such against him or her. The Court has held on several occasions that a directive cannot, of itself, and independently of a
national provision adopted by a Member State for its implementation, have the effect of determining or aggravating the criminal
liability of persons who act in contravention of the provisions of that directive.(43)

66.      I believe that this reasoning applies here too.

67.      Since the EC Treaty, the offence of facilitating unauthorised entry into the territory of a Member State no longer has its source
solely in national law, but also in EU law, which aims to harmonise it.

68.      At the hearing, the Council explained that the criminalisation of this offence was the result of a compromise between, on the
one hand, the need to harmonise existing national legal provisions as regards the ‘precise definition’ of the offence and the applicable
criminal penalties (recitals 3 and 4 of Directive 2002/90), so as to achieve a common objective – namely, the gradual creation of an
area of freedom, security and justice (recital 1 of that directive) – and, on the other hand, the need to respect the national identities
and law-enforcement powers of the Member States. (44) In response to a question addressed by the Court, the Council argued that the
‘precise definition’ of the offence set out in recital 3 of that directive must be understood, in the context of that harmonisation, as an
explicit and clear definition which must allow the Member States to have no uncertainty as to the constituent elements of the offence,
while, by virtue of its generality, leaving them latitude to incorporate that criminalisation into their national law in accordance with
their own criminal systems. (45)

69.      Indeed, the legal systems of the Member States in the criminal field are characterised by significant differences, as the Court
again recently pointed out.  (46) The harmonisation of substantive criminal-law provisions thus represents, according to the legal
literature, a legal integration method which makes it possible to maintain a degree of flexibility in relation to existing national laws by
entailing their adaptation according to the objectives defined by the EU legislature. (47)

70.      This is the background to Article 1(1)(a) of Directive 2002/90, which, I recall, defines a ‘general infringement’.

71.      First, that provision is neither intended nor designed to detail punishable conduct, as the material and mental elements of this
infringement are likely to apply to an indefinite number of situations. In this respect, the European Court of Human Rights has held,
in the light of Article 7 ECHR, that, it is a logical consequence of the principle whereby laws must be of general application that the
wording of statutes is not always precise, noting in this context that one of the standard techniques of regulation by rules is to use
general categorisations as opposed to exhaustive lists. In this respect, it pointed out that many laws are inevitably couched in terms
which, to a greater or lesser extent, are vague so as to avoid excessive rigidity and to keep pace with changing circumstances. With
regard to ‘borderline cases’, it found that they are not sufficient in themselves to make a provision incompatible with Article 7 ECHR,
provided that the provision proves to be sufficiently clear in the large majority of cases, the court’s role being precisely to dissipate
such interpretational doubts as remain, taking into account the changes in everyday practice. (48)

72.      Secondly, Article 1(1)(a) of Directive 2002/90 cannot, on its own, give rise to criminal liability for individuals and requires a
legal basis for the implementation of that liability, by means of its transposition into national law. That provision therefore preserves
the law-enforcement competence for the law adopted by the Member States, the effect of the provision being merely to provide an
implementation framework. (49) The EU legislature thus leaves it to the Member States to implement that provision with indisputable
binding force, through national legislation which respects the general principles of the European Union and the fundamental rights
guaranteed by the Charter and which is therefore proportionate and endowed with the specificity, precision and clarity required in
order to satisfy the requirement of legal certainty. (50) I would point out, in this regard, that the principle of the legality of criminal
offences and penalties requires that the person subject to the law should be able to know, from the wording of the relevant provision
and, if necessary, with the assistance of the interpretation given to it by the courts and legal advice, which acts and omissions will
make him or her criminally liable. (51) According to the Court, that principle does not preclude the gradual, case-by-case clarification
of the rules on criminal liability by judicial interpretation, provided that the result was reasonably foreseeable at the time the offence
was committed, especially in the light of the interpretation of the relevant provision in the case-law at the material time. (52)

73.           Moreover, the EU legislature leaves it to the Member States to set out, in accordance with their own legal systems and, in
particular, in accordance with their criteria for incurring criminal liability, the extent to which a person may, in the light of the
circumstances of the case, benefit from an exoneration from criminal liability or a ground for exemption from, or reduction in,
sentence. In the judgment of 30 April 2024, Procura della Repubblica presso il Tribunale di Bolzano, (53) the Court thus held that the
definition of mitigating and aggravating circumstances and penalties reflects both social realities and legal traditions, which vary not
only between Member States, but also over time. (54) Article 1(2) of Directive 2002/90 leaves it to the Member States to specify, in



accordance with their national rules and practice, whether the person who commits an act with a humanitarian purpose may benefit
from exoneration from criminal liability. That provision is fully in line with the foregoing approach, and cannot, moreover, be
interpreted as setting out an exhaustive list of situations in which Member States may refrain from imposing penalties.

74.      In the light of all those factors, I can find nothing to affect the validity of Article 1(1)(a) of Directive 2002/90 in the light of the
principle of the legality of criminal offences and penalties enshrined in Article 49(1) of the Charter.

75.            It is now appropriate to examine the validity of Article  1(1)(a) of that directive in the light of the principle of the
proportionality of criminal offences and penalties, also guaranteed by Article 49 of the Charter, in paragraph 3 thereof.

(b)       Validity of Article 1(1)(a) of Directive 2002/90 in the light of the principle of the proportionality of criminal offences and
penalties

76.      Under Article 49(3) of the Charter, the severity of penalties must not be disproportionate to the criminal offence. It follows
from the Court’s case-law that that principle applies not only to the determination of the constituent elements of an offence, but also
to the determination of the rules relating to the severity of penalties and the assessment of the factors which may be taken into
account in setting those penalties. (55) In accordance with Article 51(1) of the Charter, that principle is binding on the Member States
when they implement EU law, including in the absence of harmonisation of EU rules in the field of applicable penalties.

(1)    The proportionality of the criminalisation of the facilitation of unauthorised entry into the territory of a Member State laid down
in Article 1(1)(a) of Directive 2002/90

77.      It is necessary to determine whether Article 1(1)(a) of Directive 2002/90, by requiring the Member States to criminalise the
facilitation of unauthorised entry into the territory of a Member State irrespective of the motives of the person who commits the act
and by only providing for an optional ground for exemption from criminal liability in the case of assistance provided on humanitarian
grounds, on the one hand, is appropriate for achieving the objectives pursued by that directive and, on the other, does not go beyond
what is necessary to achieve those objectives. (56)

(i)    The appropriateness, in order to achieve the objectives pursued, of criminalising the facilitation of unauthorised entry into the
territory of a Member State

78.      In the first place, it should be borne in mind that, according to settled case-law of the Court, a national provision is appropriate
for ensuring attainment of the objective pursued only if it genuinely reflects a concern to attain it in a consistent and systematic
manner. (57)

79.      I believe that there can be no doubt that criminalising the facilitation of unauthorised entry into the territory of a Member State
is appropriate for achieving the objectives pursued by Directive 2002/90. Indeed, if the EU legislature intends to combat the
facilitation of unauthorised border crossings as such, but also the assistance provided within the context of criminal networks, in order
to guarantee an area of freedom, security and justice, it seems to me to be consistent to criminalise all forms of facilitation of
unauthorised entry of third-country nationals into the territory of a Member State, irrespective of the motives and purpose of the
persons committing such an offence.

(ii) The necessity, in order to achieve the objectives pursued, of criminalising the facilitation of unauthorised entry into the territory
of a Member State

80.            In the second place, I believe that the choice not to make financial gain a constituent element of the offence, just like the
choice not to expressly exempt from criminal liability those who act for humanitarian reasons, or because of the existence of family
ties, but to leave that possibility to the Member States, is necessary in the light of the first of the objectives pursued by that directive,
namely combating the facilitation of unauthorised entry into the territory of a Member State in the strict sense. (58)

81.      First, while the act by which a mother assists her children to enter the territory of a Member State illegally may turn out to be
justified in absolute terms, the fact remains that it constitutes facilitation of unauthorised entry into the territory of a Member State,
and to fail to provide for the principle of its criminalisation would not enable the aforementioned objective to be achieved. It is clear
that it will then be for the national court to determine the motives for such an act and to assess the extent to which that act is required
by the protection of an overriding interest and justifies, having regard to the provisions of its national law, exonerating the person
concerned from criminal liability or granting him or her an exemption from, or a reduction in, sentence.

82.      While it is evident that facilitating illegal immigration constitutes a serious threat to the preservation of public order and border
management, it is nevertheless essential to emphasise the risks to which the people concerned are likely to be exposed, due in
particular to the illegal activities that may be connected thereto. These risks include undeclared work, document fraud, delinquency,
drug trafficking, prostitution, sexual exploitation and human trafficking. While it is clear that the assistance provided to persons who
have entered the territory of Member States illegally is not necessarily a profit-making or criminal activity and does not
systematically entail a serious risk to the lives of these persons, it nevertheless raises extremely serious problems simply because of
the situation of great insecurity and dependence to which these persons are likely to be exposed, particularly the most vulnerable ones
among them, such as unaccompanied minors.

83.           By bringing all acts contributing to the unauthorised entry of third-country nationals into the territory of a Member State
within the scope of intervention of the public authorities and, in particular, within the scope of action of the criminal authorities, the



EU legislature ensures not only better control of migratory flows, but also greater surveillance of those acts; in particular, greater
surveillance is ensured of those acts which, under the guise of being committed out of solidarity or because of family ties, could in
reality pursue other aims and expose the persons concerned to serious breaches of their fundamental rights.

84.            Thus, given the nature of the threats to the persons concerned and their vulnerability, as well as the seriousness of this
phenomenon, its multi-faceted nature and the difficulties involved in proving the existence of a material advantage, the EU legislature
legitimately considered that it was appropriate to distinguish the intentional element of the offence, which is a constituent element
thereof, from the aim pursued by the offence. The EU legislature has therefore made financial gain an aggravating circumstance by
providing for a graduated system of penalties. While that legislature leaves it to the Member States to adopt an ‘appropriate’ penalty
against anyone who intentionally facilitates unauthorised entry into the territory of a Member State – it being for the national court to
assess the motives therefor this and to determine the penalty – it requires the Member States to impose a custodial sentence on anyone
who intends to profit from such facilitation (the quantum of which will depend, pursuant to Article  1(3) of Framework Decision
2002/946, on the extent to which the act was committed as an activity of a criminal organisation or endangered the lives of the
persons concerned).

85.           Secondly, it must again be borne in mind that Article 1(1)(a) of Directive 2002/90 sets out the general framework of the
offence which the Member States must transpose into their legal systems. Consequently, it is for the national legislature to set out in a
legislative act, on the basis of the rules governing criminal liability laid down in its legal system, all the facts and circumstances
justifying an exoneration from criminal liability or an exemption from, or reduction in, punishment. The latter are usually defined by
law in a general way and may be specifically provided for on a case-by-case basis for each of the offences concerned. (59) Although
Article 1(2) of that directive leaves it to each Member State to determine the extent to which the facilitation of unauthorised entry into
the territory of a Member State, for humanitarian purposes, may be exonerated from criminal liability, this does not preclude Member
States from providing in their national rules for other circumstances in which the person who commits the act may benefit from such
an exoneration or from an exemption from, or reduction in, criminal liability, for example, due to a state of necessity or family ties.

86.           Thirdly and lastly, I would point out that the criminalisation of the facilitation of unauthorised entry into the territory of a
Member State set out in Article  1(1)(a) of Directive 2002/90 cannot have the effect of allowing Member States to breach their
obligations under the Charter or other instruments of EU or international law. Thus, there is no question of preventing a third-country
national from exercising his or her fundamental right to seek asylum in a Member State, as guaranteed in Article 18 of the Charter, or
to apply for family reunification. (60) Following the reservation it had expressed as to the optional nature of the provision set out in
Article 1(2) of Directive 2002/90, (61) the Commission moreover recalled, in its communication cited in footnote 31 to this Opinion,
that the Member States are bound to respect international humanitarian law. (62)

87.      In the light of the foregoing, I conclude that Article 1(1)(a) and (2) of Directive 2002/90, in so far as it requires the Member
States to criminalise any person who knowingly facilitates unauthorised entry into the territory of a Member State without, however,
expressly exonerating from criminal liability any person who acts disinterestedly, for humanitarian reasons or out of family
obligations or solidarity, while, however, leaving the Member States free to do so, may be regarded, on the one hand, as appropriate
to the objectives of combating the facilitation of illegal immigration, both where this concerns the unauthorised crossing of borders in
the strict sense and where its purpose is to sustain networks which exploit human beings, and, on the other hand, as not going beyond
what is necessary to achieve that objective.

88.            It is now necessary to examine the proportionality of the system of penalties provided for in Article  1(1)(a) of Directive
2002/90.

(2)    The proportionality of the system of penalties provided for in Article 1(1)(a) of Directive 2002/90

89.            Article  1(1)(a) of Directive 2002/90 does not provide for specific criminal penalties applicable to the facilitation of
unauthorised entry into the territory of a Member State. However, the EU legislature requires Member States to adopt ‘criminal’
sanctions against the person who commits the infringement (Article  1 of Framework Decision 2002/946) which are ‘appropriate’
(Article 1(1)(a) of Directive 2002/90) and ‘effective, proportionate and dissuasive’ (Article 3 of that directive). (63)

90.      These objective criteria should enable each Member State to determine the level of penalties applicable in the light of its own
criminal-law policy. It is for the Member States to implement the requirement that penalties be proportionate. The fact that they have
a margin of discretion in this respect does not in itself preclude judicial review in order to ascertain that they have not exceeded the
limits set on that margin of discretion by providing for disproportionate and/or inappropriate penalties.

91.      In the light of the Court’s case-law, each of those two provisions must be regarded as having direct effect and may therefore be
relied on by individuals before the national courts against a Member State which has incorrectly transposed them. (64)

92.      First, the requirement relating to the appropriate and proportionate nature of penalties which is laid down in those provisions is
unconditional. (65) Indeed, the wording of both Article 1(1) and Article 3 of Directive 2002/90 sets out that requirement in absolute
terms. On the other hand, that requirement does not require any intervention by the EU institutions and in no way do those provisions
confer on the Member States the power to condition or restrict their scope. (66)

93.           Pursuant to the Court’s case-law, the fact that those provisions must be transposed is not such as to call into question the
unconditional nature of the requirement relating to the appropriate and proportionate nature of penalties. (67)



94.          Secondly, Article 1(1) and Article 3 of Directive 2002/90 are sufficiently precise. While it is true that those two provisions
leave the Member States a certain latitude in defining the system of penalties applicable to the offence referred to in Article 1(1)(a) of
the directive, that latitude is limited by the prohibition on providing for inappropriate and disproportionate penalties.

95.      In the light of those considerations, in my view there is no reason to question the proportionality of the system of penalties
provided for in those articles.

96.            I have, therefore, not identified anything to affect the validity of Article  1(1)(a) of Directive 2002/90 in the light of the
principle of the proportionality of criminal offences and penalties, laid down in Article 49(3) of the Charter.

C.      The second question referred for a preliminary ruling

97.           By its second question, the referring court asks, in essence, whether Article 52(1) and Article 49(3) of the Charter must be
interpreted as meaning that the principle of proportionality of criminal offences and penalties precludes national legislation which
provides for a penalty against anyone who facilitates unauthorised entry into national territory, even where the person who commits
that criminal offence has no intention of financial gain, without at the same time providing for an express exoneration from criminal
liability for those who act with a humanitarian purpose.

98.      I have explained above why the principle of proportionality of criminal offences and penalties does not, in my view, preclude
the criminalisation provided for by the EU legislature in Article 1(1)(a) of Directive 2002/90. That criminalisation was implemented
by the Italian legislature in Article 12(1) of Legislative Decree No 286/1998, which also sets out the applicable system of penalties.

99.      I have also pointed out that Article 1(2) of that directive leaves it to each Member State to determine the extent to which the
person facilitating unauthorised entry into the territory of a Member State for humanitarian purposes may be exonerated from
criminal liability or may benefit from an exemption from, or a reduction in, the applicable penalty. I have also pointed out that
nothing prevents Member States from providing, in their national legislation, for other circumstances in which the person committing
the act could benefit from such an exoneration or from such an exemption from, or reduction in, sentence due, for example, to a state
of necessity or family ties.

100. In the present case, I consider that the Court does not have sufficient information to carry out an assessment on the basis of the
principle of proportionality, since the file submitted to it does not make it possible to ascertain the conditions for the application of
Article 12(1) of Legislative Decree No 286/1998, (68) the precise scope of the grounds of exoneration from criminal liability or of
exemption from, or reduction in, sentence which may be provided for by the Italian legislation, or the latitude available to the national
court to grant mitigating circumstances or to adapt the penalty to the case.

101. I shall therefore confine myself to several observations.

102. The principle of the proportionality of criminal offences and penalties, which Article 3 of Directive 2002/90 simply reflects, is
mandatory in nature. I would point out that, under that principle, the severity of the penalty must be commensurate with the
seriousness of the infringement that it punishes, in particular by ensuring a genuinely deterrent effect, while not going beyond what is
necessary to achieve the legitimate objectives pursued by the provision in question. (69) In that context, the Court requires that, when
determining the penalty as well as the quantum thereof, account be taken of the individual circumstances of the case. (70)

103. Consequently, the principle of proportionality requires not only the national legislature, when transposing the criminalisation in
question into its legal order, but also all those involved in criminal proceedings, when ensuring its implementation, to structure their
actions in a manner consistent with that principle, guaranteeing, in particular, that the sentence fits the specific case. (71) The Court
thus pays particular attention to the possibility available to the national court of amending the criminal categorisation which might
appear in an indictment – that possibility being capable of leading to the imposition of a less severe penalty – and that of varying the
penalty depending on the seriousness of the infringement found. (72) In this respect, comparative law shows that, at least in the law of
the Member States, these have introduced a system which enables the court to ensure that the sentence fits the specific case, on the
one hand, by diversifying the penalties which the court may impose and, on the other hand, by making it possible, depending on the
particular circumstances surrounding the commission of the offence, either to exonerate from criminal liability, by instituting
immunities, or the reduction in, or exemption from, the penalty.

104. According to settled case-law, it is for the national court, which alone has jurisdiction to assess the facts and interpret national
law, to determine whether, in the dispute before it, these requirements are met.

105.  Article  12(1) of Legislative Decree No  286/1998 makes it a criminal offence to provide assistance in crossing the border
illegally, regardless of whether there is financial gain. That provision sets out a particularly severe system of penalties, having regard
to the length of the prison sentence provided for, the amount of the financial penalty and the combination of these two types of
penalty. (73)

106. Indeed, as regards, first of all, the custodial sentence, the Italian legislature provides for a sentence of between two and six years’
imprisonment. I note that a custodial sentence is the penalty that the EU legislature provides for in the specific case where the
facilitation of unauthorised entry is provided for financial gain.

107. With regard, next, to the fine, the Italian legislature has set a fixed amount of EUR 15 000 per person concerned. In this respect,
it should be noted that that amount also corresponds to that provided for in Article 12(3) of Legislative Decree No 286/1998, when



the facilitation is provided in the context of the illegal trafficking of migrants, endangering the life or safety of the persons transported
and exposing the latter to the risk of inhuman or degrading treatment.

108. As regards, lastly, the possibility of accumulation of criminal penalties of different kinds, such as that of pecuniary penalties and
custodial sentences, which Article 12(1) of Legislative Decree No 286/1998 appears to allow, according to the Court’s case-law such
accumulation must be accompanied by rules ensuring that the severity of all the penalties imposed corresponds to the seriousness of
the offence concerned. (74) This requirement is all the more compelling given that the criminalisation set out in Article 12(1) of that
legislative decree is broad, as it seems to allow criminal proceedings to be brought against both those who are motivated by genuine
criminal intent and those who act out of humanity or necessity.

109. Account should therefore be taken of the latitude available to the prosecuting authority to initiate the criminal proceedings
provided for in Article 12(1) of Legislative Decree No 286/1998 and to the national court, where appropriate, to adapt the applicable
criminal penalty, where the person who committed the offence acted with the aim of providing humanitarian assistance or where
those actions were required by a state of necessity or the existence of family ties. (75)

110.  In the present case, it is clear that when criminal proceedings are brought against a mother who has contributed to the
unauthorised entry into the country of two members of her family, namely her daughter and niece, all three of whom are from the
Republic of Congo, such a situation raises the question of her criminalisation and the penalty applicable to her. A comparative case-
law study conducted by the UNODC shows that this situation requires an in-depth examination of the factual circumstances
surrounding that offence and, in particular, the character and motivations of the person who has committed the offence. (76)

111.  Any system which does not allow the national court to balance the interests at stake and to differentiate between the
criminalisation of a person who is shown to have acted out of humanity or necessity, in the sole interest of relatives, in particular his
or her children, and that of a person who is motivated solely by the criminal intent to commit the very act prohibited by the law and to
profit from it, would breach the principle of proportionality. Thus, while it is true that, in the case in the main proceedings, the person
concerned acted, with full knowledge of the facts, in a manifestly considered and deliberate manner by using false passports, that
intention must not obscure the potential existence of a desperate action and that action must be distinguished, subject to the checks
which it is for the referring court to carry out, from the actions of a person who acts as part of a criminal network or organisation or
who endangers the lives of the persons concerned.

112. In the present case, the referring court reasons that Article 12(2) of Legislative Decree No 286/1998, which sets out a ground for
exemption from criminal liability in respect of relief and humanitarian assistance provided in Italy to third-country nationals in need
who are however ‘present on the territory of the State’, is by definition not applicable to the offence of facilitating unauthorised entry
into the national territory. On the other hand, the Italian Government states that this article, by virtue of the reference made to
Article 54 of the Italian Criminal Code, which provides for immunity in a state of necessity, makes it possible not to impose criminal
penalties on conduct which, if criminalised, would be contrary to the principle of proportionality set out in Article  52(1) of the
Charter. Thus, if it were established at the end of the trial that the person concerned has acted with the aim of saving her daughter and
niece from serious and irreparable harm, it would then be possible to declare a state of necessity and exonerate her from criminal
liability.

113.  In the light of those factors, it will ultimately be for the referring court to determine, having regard to all the factual
circumstances surrounding the commission of the offence – and, in particular, the character and the motives underlying the actions of
the person who has committed it – whether there are objective circumstances which justified the commission of the offence which,
were it not for such a context, would be punishable, and, where applicable, to ascertain whether there are rules to ensure exoneration
from criminal liability or exemption from, or reduction in, the penalty provided for in Article  12(1) of Legislative Decree
No  286/1998, so that that penalty is appropriate to public policy requirements and corresponds to what is strictly necessary with
regard to the seriousness of the offence committed.

114. In the light of the foregoing, it is therefore appropriate, in my view, to reply to the second question referred for a preliminary
ruling to the effect that the principle of the proportionality of criminal offences and penalties, enshrined in Article  49(3) of the
Charter, precludes a system which would not allow the national court, when criminal proceedings are brought against a mother who is
a third-country national and has intentionally facilitated the unauthorised entry into national territory of two minor children, members
of her family, by using false identity documents, to balance the interests at stake and to differentiate between the criminalisation of a
person who is shown to have acted out of humanity or necessity, in the sole interest of the minors, and that of a person who is
motivated solely by the criminal intent to commit for financial gain the very act prohibited by law.

115. It is for the referring court to carry out a specific examination of the proportionality of national legislation which provides for the
imposition, on anyone who facilitates unauthorised entry into national territory, of a custodial sentence of between two and six years
and a financial penalty of EUR  15  000 per person concerned, having regard, in particular, to the possibility of exonerating from
criminal liability persons whom are shown to have acted disinterestedly, out of altruism, compassion or solidarity, for humanitarian
reasons or because of family ties, or of adapting the system of penalties applicable to them.

V.      Conclusion

116. In the light of all the foregoing considerations, I propose that the Court should answer the questions referred for a preliminary
ruling by the Tribunale di Bologna (District Court, Bologna, Italy) as follows:



(1)      Article 1(1)(a) of Council Directive 2002/90/EC of 28 November 2002 defining the facilitation of unauthorised entry, transit
and residence,

must be interpreted as meaning that the act by which a mother, a third-country national, intentionally contributes to the
unauthorised entry into the territory of a Member State of two members of her family, namely her daughter and niece – who are
minors over whom she has custody – by using false identity documents, constitutes an offence.

(2)      The assessment of the first question referred for a preliminary ruling has disclosed nothing to affect the validity of Article 1(1)
(a) of Directive 2002/90 in the light of the principles of the legality and proportionality of criminal offences and penalties,
enshrined in Article 49(1) and (3) of the Charter of Fundamental Rights of the European Union.

(3)            The principle of the proportionality of criminal offences and penalties, enshrined in Article  49(3) of the Charter of
Fundamental Rights, precludes a system which would not allow the national court, when criminal proceedings are brought
against a mother, who is a third-country national and has intentionally facilitated the unauthorised entry into national territory of
two minor children, members of her family, by using false identity documents, to balance the interests at stake and to
differentiate between the criminalisation of a person who is shown to have acted out of humanity or necessity, in the sole
interest of the minors, and that of a person who is motivated solely by the criminal intent to commit for financial gain the very
act prohibited by law.

It is for the referring court to carry out a specific examination of the proportionality of national legislation which provides for
the imposition, on anyone who facilitates unauthorised entry into national territory, of a custodial sentence of between two and
six years and a financial penalty of EUR  15  000 per person concerned, having regard, in particular, to the possibility of
exonerating from criminal liability persons whom are shown to have acted disinterestedly, out of altruism, compassion or
solidarity, for humanitarian reasons or because of family ties, or of adapting the system of penalties applicable to them.
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