Summary

To meet the standards of Article 5 ECHR detention must comply with the requirements of legality, be
free from arbitrariness and comply with a provision prescribed by law both substantively and in
procedure. Detention, which is a measure of last resort, may be imposed if following an individualised
and thorough examination it is concluded that less severe measures cannot be applied effectively.
Detention under Article 5 (1) ECHR will be unlawful and arbitrary where it lacks a clear and accessible
legal basis, clearly setting forth the permissible grounds of detention as well as the relevant procedural
guarantees and remedies available to detainees, including judicial review and access to legal advice and
assistance. In light of the obligations of Contracting Parties under European Union (EU) law and
international law, the interveners submit that detention of non-national children or those individuals
undergoing an age assessment will result in a breach of the Convention obligations, especially where it
is not used as a measure of last resort, but rather is imposed without a thorough consideration of less
onerous alternative measures and where the child’s best interests assessment has not been carried out
and reflected in this decision. where it is not used as a measure of last resort, but rather is imposed
without a thorough consideration of less onerous alternative measures and where the child’s best
interests assessment has not been carried out and reflected in this decision.

Accessible and effective judicial review in accordance with Article 5 (4) ECHR is an essential safeguard
against arbitrary detention and access to legal aid and advice should be taken into consideration in this
regard. Contracting Parties bound by EU law should comply with their relevant obligations particularly
under the Reception Conditions Directive which provides that applicants may only be detained for as
short a period as possible and should have access to a speedy, judicial review of the lawfulness of their
detention.

Finally, applicants must have access to an effective remedy in accordance with Article 13 ECHR, which
meets the requirements of effectiveness in law and in practice. Where vulnerable applicants are
concerned, remedies must be exercised with special diligence and speediness in light inter alia with
international and EU standards providing for effective remedies.

Lawfulness of detention under Article 5 (1)

The interveners note that detention can only be considered lawful and meet the requirements of legality
if itis “in accordance with a provision prescribed by law”, and that the conditions for the deprivation
of liberty are clearly defined in national law and therefore foreseeable in their application.t

The requirement of Article 5(1) that detention must be in accordance with the law has its foundation in
principles of the rule of law, legality and protection against arbitrariness.? To be in accordance with the
law, detention must both have a clear legal basis in national law, and must follow a procedure prescribed
by law.® It must also conform to any applicable norms of international law.* This Court has held that a
person's detention under any of the grounds of Article 5(1)° must be compatible with the overall purpose
of Article 5, namely, to safeguard liberty and ensure that no person is deprived of their liberty in an
arbitrary fashion.®

For detention to be free from arbitrariness, as required by Article 5(1), it must be carried out in good
faith; be closely connected to a permitted ground; the place and conditions of detention must be
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appropriate; and the length of detention must not exceed what is reasonably required for the purpose
pursued.’

4. Furthermore, the Court has reiterated that detention is such a serious measure that unless justified as a
last resort where alternative and less severe measures have been considered and deemed insufficient to
safeguard an individual or public interest, it may be found to be arbitrary.?

5. The need to consider less severe or alternative measures to detention has been emphasised by this Court,
notably in cases relating to applicants with a particular vulnerability.® Other Council of Europe bodies
have similarly noted the importance of alternative measures to detention and advocated for its
consideration in all cases concerning detention.’® The European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT) has stated that deprivation of
liberty “should only be a measure of last resort, after a careful and individual examination of each
case.” The CPT has emphasised that alternatives should be developed and used when possible and that
detention without a time limit and with unclear prospects for release could be considered as amounting
to inhuman treatment.'! Furthermore, a Steering Committee for Human Rights (CDDH) publication
underlined that under the principle of proportionality, States are obliged to examine alternatives to
detention and that “they should inter alia: respect the principle of necessity, proportionality and non-
discrimination, never amount to deprivation of liberty or arbitrary restrictions on freedom of
movement, always rely upon the least restrictive measure possible, be established in law and subject to
Judicial review, ensure human dignity and respect for other fundamental rights.

6. Under Article 53 ECHR, where Contracting Parties to the ECHR are also bound by EU law, the Court
must ensure that the Convention rights are interpreted and applied in a manner which does not diminish
the rights guaranteed under the applicable EU law. The Convention requires that all measures carried
out by Contracting Parties that affect an individual’s protected rights be “in accordance with the law”*?,
which in some circumstances will be EU law.

7. The EU Charter of Fundamental Rights (CFR)* enshrines guarantees fundamental to the rights under
consideration, namely through Article 6 which provides that “everyone has the right to liberty and
security of person.”

8. The EU asylum acquis comprises a number of legal instruments and their interpretation by the Court
of Justice of the EU (CJEU). The recast Reception Condition Directive (rRCD)® provides guarantees
for detained applicants to the asylum procedure. The Court will recall that in MSS v. Belgium and
Greece'®, the Grand Chamber took into account Greece’s obligations under the Reception Conditions
Directive (RCD)Y, as part of its national law, to ensure adequate material reception conditions, finding
that the situation of extreme poverty brought about by the inaction of the State was treatment contrary
to Article 3 ECHR. Article 8 RCD reinforces that a Member State may only detain an applicant if it
proves necessary on the basis of an individual assessment and if less coercive, alternative measures
cannot be applied, which has been reiterated by the CJEU, namely in the case of V.L. v. Ministerio
Fiscal.!® The applicant raised questions as to the conditions in Article 8 and whether Member States
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may hold a third-country national in detention if the conditions are not met, in a situation where the
applicant has indicated their intention to apply for international protection. Indeed, in V.L. v. Ministerio
Fiscal, the CJEU highlighted that “Articles 8 and 9 of that directive, read in conjunction with recitals
15 and 20 thereof, place significant limitations on the Member State’s power to hold a person in
detention”. It subsequently emphasised that “an applicant for international protection may be held in
detention only where, following an assessment carried out on a case-by-case basis, that is necessary
and where other less coercive measures cannot be applied effectively. It follows that national
authorities may hold an applicant for international protection in detention only after having
determined, on the basis of an individual assessment, whether such detention is proportionate to the
aims pursued by detention.”*® The CJEU, in K v. Staatssecretaris van Veiligheid en Justitie”® and FMS
and others v Orszagos Idegenrendészeti Féigazgatésag Dél-alfoldi Regionalis Igazgatdsagup®
affirmed these limitations and obligations of Member States to undertake an individualised assessment,
enforce detention as a last resort and ensure if used it is a proportionate measure for the objectives
pursued.

In addition, the Return Directive 22, which provides for the common procedures and standards for
returning third country nationals, lays out the instances when detention is possible “unless other
sufficient but less coercive measures can be applied effectively” and furthermore provides that “any
detention shall be for as short a period as possible and only maintained as long as removal
arrangements are in progress and executed with due diligence”.> The CJEU emphasised that ““it makes
the use of coercive measures expressly subject to the principles of proportionality and effectiveness
with regard to the means used and objectives pursued.”** Similar arguments were subsequently used
in Bashir Mohamed Ali Mahdi® to determine that less coercive measures must be considered in the
decision as to an extension of detention. Although these arguments largely relate to detention on the
grounds of removal, the above cases show their repeated relevance to other grounds for detention.
Acrticle 53 is also applicable to provisions of international law. Article 9 of the International Covenant
on Civil and Political Rights (ICCPR)? sets out that everyone has the right to liberty and security of
person and must  not be subject to arbitrary detention. Similarly, the ICCPR’s General Comment No.
35, clarified that “detention must be justified as reasonable, necessary and proportionate in the light of
the circumstances and reassessed as it extends in time”.?’

The interveners submit that when assessing the lawfulness of detention, the ground for an applicant’s
detention is relevant and should be verified when detention is considered and extended. Article 5 (1)
(e) ECHR presents the ground “for the prevention of the spreading of infectious disease.” This Court
clarified in Enhorn v. Sweden the essential criteria when assessing the lawfulness of detention for the
prevention of spreading infectious diseases as “whether the spreading of the infectious disease is
dangerous to public health or safety, and whether detention of the person infected is the last resort
in order to prevent the spreading of the disease, because less severe measures have been considered
and found to be insufficient to safeguard the public interest.”?

The interveners thereby submit that detention must meet the requirements of legality, not be
arbitrary and be in accordance with a provision prescribed by law. The consideration of less
invasive alternatives to detention must form part of an individualised assessment, which takes
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into account all circumstances of the case and applicant concerned. The grounds of detention
should be considered in this assessment and must be justified when a decision is made regarding
an applicant’s detention.

1. Deprivation of liberty and children

13. The interveners submit that particular concerns arise in relation to deprivation of liberty when a minor
is involved. This Court has clearly stated that the Contracting Parties have a positive obligation under
Article 5(1) to take appropriate measures to protect the liberty of persons, especially vulnerable
persons.?® Furthermore, the Court has previously considered that a person’s vulnerability may
accentuate the distress and negative effects of the detention.® It has frequently referred to the special
consideration that has to be given to members of vulnerable groups with respect to decisions on
deprivation of liberty and has noted that any margin of appreciation that might apply in relation to the
rights of such individuals is necessarily much narrower than in relation to other people.3!

14. The vulnerability of the person concerned is increasingly relevant to the obligation to consider
alternative measures for detention. The Court has applied this principle to the situation of
unaccompanied children. In HA and others v. Greece,* the Court, in its decision that the applicant’s
detention was not lawful under Article 5(1), made reference to national law which provided that
authorities should avoid the detention of minors and that unaccompanied minors should only be
detained as a measure of last resort for the shortest appropriate period of time. The Court subsequently
referred to the obligation under the 1989 United Nations Convention on the Right of the Child (UN
CRC) * directly relevant under Article 53 ECHR, to take the best interests of children into account
when making decisions regarding them. Similarly, in Rahimi v. Greece, this Court placed significance
on the facts that the Contracting State in question had not considered the best interests of the minor
concerned or whether the applicant’s detention was a measure of last resort.** This reasoning was
upheld in Housein v. Greece, where it was held that an unaccompanied minor’s detention in an adult
detention facility was not lawful under the Convention.®

15. These considerations and lines of reasoning have been reflected in other international law decision
making bodies and treaties. The UN CRC, the International Covenant on Civil and Political Rights
(‘ICCPR’) and the International Covenant on Economic, Social and Cultural Rights (‘ICESCR”)%* all
acknowledge the specific vulnerability and status of a child and the extreme vulnerability of
unaccompanied children. The competent organs for the interpretation of these instruments have
consistently held that children should not be deprived of their liberty, except as a measure of last resort,
for the shortest appropriate period of time and taking into account their best interests as a primary
consideration.®’

16. In particular, the UN CRC General Comments are authoritative and interpretative tools which should
also be considered under Article 53 ECHR. This can be seen through General Comment 6, which
stresses that on application of Article 37 UN CRC and the principle of the best interests of the child,
unaccompanied children should not be detained.*® Furthermore, UN CRC General Comment 10 refers
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to Article 37 and defines the leading principles for the use of deprivation of liberty as that the detention
of a child “shall be in conformity with the law and shall be used only as a measure of last resort and
for the shortest appropriate period of time; and (b) no child shall be deprived of his/her liberty
unlawfully or arbitrarily”.*®® In the situation of children detained in an immigration context, the CRC
and UN Committee on the Protection of the Rights of All Migrant Workers and Members of Their
Families (CMW) has considered that this cannot be justified as a measure of last resort as it conflicts
with the principle of the best interests of the child and the right to development.*’ The clear overlap
between the specific vulnerability of the child and his or her best interests is also evident from the UN
CRC General Comment 14, which states that the determination of the best interests of the child must
take into account the different kinds and degrees of vulnerability of each child and should have due
regard to other human rights under international law, including the 1951 Geneva Convention.*! This
General Comment specifies that the best interests of the child are relevant in relation to Article 37 (c)
CRC*? confirming that “in cases where the parents or other primary caregivers commit an offence,
alternatives to detention should be made available and applied on a case-by-case basis, with full
consideration of the likely impacts of different sentences on the best interests of the affected child or
children.”* The ICCPR has additionally set out a clear stance in its General Comment 35, and clarified
that as well as a measure of last resort for the shortest appropriate period of time, a consideration of the
deprivation of liberty of children should also take into account their best interests with regard to
duration and conditions and the extreme vulnerability and need for care of unaccompanied minors.*

17. This Court has previously held that the ECHR does not exist in a vacuum and States remain bound by
the obligations under the CRC when implementing the Convention.* The aforementioned F.K.A.G. v.
Australia decision emphasised that the needs of children must be taken into account when detention is
considered.*® Furthermore, the Committee of the Rights of the Child has specifically considered
communications relating to Article 37 of the Convention on the Rights of the Child.*” In E.H. et al v.
Belgium the Committee found a violation of Article 37 due to the State party’s failure to consider
alternatives to the detention of the children and thereby not taking their best interests into account as a
primary consideration when deciding on their detention and extension of detention.® In a joint general
comment of 2017, it re-affirmed that “children should not be detained for reasons relating to their or
their parents’ migration status and States should expeditiously and completely cease or eradicate the
immigration detention of children”.*® In addition, “any kind of child immigration detention should be
forbidden by law and such prohibition should be fully implemented in practice.”®
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18. The findings and recommendations of the United Nations Global Study on Children Deprived of
Liberty (UN Global Study)®! can assist this Court in considering the issues raised under Article 5 (1)
ECHR as interpreted in accordance with the UN CRC.%2 The Global Study reaffirms that “children
shall only be detained if all other non-custodial measures have failed or are expected to fail. The test
of whether deprivation of liberty as an absolutely exceptional measure is permissible under Articles 3
and 37 (b) CRC must be applied on a case-by-case basis and might lead to different results with respect
to the different situations of deprivation of liberty” .5

19. The UN Global Study, on the basis of a comprehensive analysis of decisions and opinions of various
UN treaty bodies,> UN special procedures,®® UN agencies, regional organisations and courts,* also
observes the practice of an increasing number of States to stop and prohibit migration-related detention
of children. This best practice seems to underline the opinion of international and regional human rights
experts that “there are always alternatives to detention that meet States’ legitimate objectives in
responsibly governing international migration, without depriving children of the right to personal
liberty for reasons relating to their, or their parents’ migration status. Both migrant families with
children as well as unaccompanied or separated children can always be lodged in open family-type
and community based settings”.’

20. In a joint General Comment, the CRC and the CMW held that “the possibility of detaining children as
a measure of last resort, which may apply in other contexts such as child criminal justice, is not
applicable in immigration proceedings as it would conflict with the principle of the best interest of the
child and the right to development”.58 On the basis of this interpretation, the two UN treaty monitoring
bodies concluded that “child and family immigration detention should be prohibited by law and its
abolishment ensured in policy and practice. Resources dedicated to detention should be diverted to
non-custodial solutions carried out by competent child protection actors engaging with the child and,
where applicable, his or her family” 5

21. The UN Global Study arrived at the same conclusion but on the basis of a different legal interpretation
of Article 37 (b) UN CRC. While for the two treaty bodies this provision “is not applicable in
immigration proceedings”, the Global Study does apply Article 37 (b) to all forms of deprivation of
liberty, including migration related detention. By explicitly applying this strict standard of “measure of
last resort” to every form of deprivation of liberty, the Global Study concludes that purely migration
related detention of children, as distinguished from other forms of detention, above all in the context of
criminal justice, can never be justified as a measure of last resort. Since migrant and refugee children,
whether unaccompanied, separated or travelling with their family, have not committed any crime and
are not per se dangerous, there are always non-custodial alternative measures available, meaning that
the detention would violate the standard of a measure of last resort.?> While the two treaty bodies
conclude that purely migration related detention of children violates the best interests of the child in
Article 3 UN CRC and the child’s right to development in Article 6 UN CRC, the Global Study
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concludes that Article 37 (b) is the main provision of the UN CRC violated in case of purely migration-
related detention of children. These rights and principles are mutually reinforcing rather than
conflicting with each other.®

22. Moreover, under EU law the CFR enshrines the principle of best interests of the child. Article 24 CFR
provides for the rights of the child and the explanations make clear that it is intended to mirror the UN
CRC.%2 Article 24 sets out that the best interests of the child must be a primary consideration in all
actions relating to children.5

23. This provision has to be understood in light of CJEU jurisprudence in cases regarding unaccompanied
minors. The CJEU ruled that in cases affecting children Member States must carry out in-depth
assessments of the situation of the minor concerned, taking into account the best interests of the child.5
Furthermore, the CJEU reiterated that, “Member States must in particular take due account of factors
such as the minor’s well-being and social development, taking into particular consideration the minor’s
background such as safety and security considerations.”%

24. In situations where the age of a minor is contested, such as a person in an age assessment procedure,
the presumption of minority should be applied and the person concerned must be treated as a child and
be able to enjoy the rights and protection that a child would receive.®® This should be carried out in
acknowledgement that ‘age assessment is not absolutely precise’®’, should a doubt remain, Member
States shall ‘treat the person as a child and grant the right to appeal age assessment decisions’.*® Most
recently, in Darboe and Camara v. Italy concerning an applicant for international protection who
despite claiming that he was a minor was kept in an adult reception centre for over four months before
being transferred to accommaodation for children once his minority was recognised, this Court held that
“the Italian authorities failed to apply the principle of presumption of minor age, which the Court deems
to be an inherent element of the protection of the right to respect for private life of a foreign
unaccompanied individual declaring to be a minor. While the national authorities’ assessment of the
age of an individual might be a necessary step in the event of doubt as to his or her minority, the
principle of presumption implies that sufficient procedural guarantees must accompany the relevant
procedure.”®®

25. The interveners draw this Court’s attention to reports from the medical community and Ombudsmen in
many EU Member States which criticise the use of medical examinations for age assessment, as these
are unsuitable, inaccurate and unethical.” Hence, notwithstanding all the safeguards in place- which
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markers, be they skeletal, dental or other, for age assessment purposes, is imperfect and where they are used the quality of their evidence should
be challenged.’. See also Roscam Abbing (2011), p. 20.
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% Darboe and Camara v. Italy, App No. 5797/17, (21 July 2022), paras 153-154.
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constitute the minimum Member States are bound to respect’* —more and more Member States are
distancing themselves from medical examinations and are introducing less intrusive age assessment
procedures.’ Furthermore, the CRC has said that comprehensive assessments of age, which are carried
out in a child-friendly and culturally appropriate manner are needed as opposed to medical assessments
which may be inaccurate, have wide margins of error and can also be traumatic for applicants.” This
has been reiterated in CRC jurisprudence alongside the recommendation that the benefit of the doubt
to be given to the individual being assessed.”

26. The interveners submit that best interests of the child are an overriding consideration and must
therefore be assessed in all cases relating to children including when deprivation of liberty is at
stake. Furthermore, where there is doubt as to age of the person concerned and their
corresponding rights, the presumption of minority should be applied. The interveners emphasise
this Court’s findings that children’s vulnerability can mean that their deprivation of liberty has
been violated in situations where it may not have been for adults.

IV. Lawfulness of detention and quarantees under Article 5 (4)

27. The safeguards against arbitrariness contained in Article 5 (1), and the associated prohibitions contained
in Article 3 ECHR are rendered ineffective unless the detained individual is able in law and in practice
to take proceedings to establish whether the deprivation of liberty and the conditions of detention are
lawful. This is even more crucial when the detained individual asserts that he or she is a child.” The
right to challenge the lawfulness of detention judicially under Article 5 (4) is a fundamental and non-
derogable protection against arbitrary detention, as well as against torture or ill-treatment in detention.
This is similarly the case with Article 9 (4) ICCPR of which the right to take proceedings against the
lawfulness of detention has been clarified as non-derogable.” It is a lex specialis over and above the
general requirements of Article 13 ECHR (discussed below in Section V). It requires that persons
subject to any form of deprivation of liberty have effective access to an independent court or tribunal
to establish the lawfulness of their detention while they are detained, and not just afterwards’” and that
they or their representative have the opportunity to be heard before the court.” Presence in court, either
in person or through a representative, is an important safeguard against violations of Article 3. Article
5 (4) requires a specific remedy to the protect the liberty of the detained individual rather than an
opportunity to complain generally about the proceedings leading to their detention.” The possibility to
access such a procedure is an obligation and cannot be left to the discretion or ‘good will’ of the
detaining authority.®’ The remedy must also be “sufficiently certain, not only in theory but also in
practice, failing which it will lack the accessibility and effectiveness required for the purposes of that

application.”
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V.

provision”.8! To be practical and effective, detained persons must also be informed in a language they
understand of the reasons for detention® and should have access to legal advice and interpretation.8
The Grand Chamber of this Court has affirmed that Article 5 (4) requires the lawfulness of detention
to be determined by a speedy judicial decision.?* In order to determine whether authorities complied
with the ‘speediness’ requirement, the Court will consider the circumstances of each individual case
which includes the complexity of the proceedings, the conduct of domestic authorities and detainees,
and what was at stake for the detained individuals.®® The Court should consider the duration of
proceedings as a whole — this includes lengthy intervals between decisions, or the time taken to obtain
evidence or further information.®® This has been further illustrated in previous cases, such as G.B. v.
Switzerland where the Court indicated that when considering the circumstances of the case, it would
consider the reasons for detention, any requests for release, the lapse in time of detention, and the
overall duration of proceedings.®’

In GB and others v Turkey, this Court also stressed that the deprivation of liberty may impact the
fundamental rights of persons to such an extent that all judicial review proceedings concerning
lawfulness of detention must be conducted with particular speed. It further noted that such judicial
review would be “particularly urgent” in cases concerning vulnerable individuals.® The interveners
note that the Court has recognised the broad consensus under international law against the
administrative detention of minors in the context of immigration controls and thus in cases where
minors have been deprived of their liberty, “particular expedition and diligence are required on the
part of the domestic courts in reviewing the lawfulness of their detention”.8®

The interveners emphasise that an effective judicial review of detention in accordance with
Article 5 (4), clearly prescribed by law and accessible in practice, is an essential safeguard against
arbitrary detention, including in the context of immigration control. Access to legal aid and
advice is important in ensuring the accessibility and effectiveness of judicial review,* and the
absence of provision for legal assistance in law or in practice should be taken into consideration
in assessing both the arbitrariness of detention under Article 5 (1) and the adequacy of judicial
review under Article 5 (4).%

The interveners call attention to the relevant provisions of EU law, in particular rRCD®2. According to
the rRCD, applicants may only be detained for as short a period as possible and for as long as the
detention grounds are relevant.®® The rRCD also requires that detainees shall have access to a speedy
judicial review of the lawfulness of detention. Where applicants’ detention is found to be unlawful,
they should be released immediately.**

Effective remedies and procedural guarantees against detention under Article 13 ECHR
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Article 13 ECHR guarantees the right to access a remedy at the national level to enforce the substance
of Convention rights and freedoms.*® A remedy must be effective both in practice and in law and not
unjustifiably hindered by the acts or omissions of the relevant authorities.®® The Court has noted that
where arguable complaints®” are raised regarding inhuman and degrading conditions of detention, an
remedy to be effective should have the possibility to improve the material conditions of detention, or
where there is a breach of Article 3 ECHR, to put an end to the ongoing violation and subjected to
inhuman and degrading treatment.*® Detained persons must have access to an effective remedy within
the meaning of Article 13 during the course of detention. A domestic remedy procedure should have
the capacity to offer effective redress and function effectively in practice.®
This Court has indicated that an effective domestic remedy in this context would examine the
admissibility and merits of the complaints during the time of detention. During this time, the relevant
examining authority or mechanism should have regard for the vulnerability of the individual as well as
the known conditions of detention in the facility. In such cases, the relevant authority should show
necessary diligence in reviewing the applicants’ complaints and the mechanism should have the
capacity to provide an urgent reaction.1%
This Court has noted that the special importance attached to Article 3 ECHR  means that States are
required to establish over and above a compensatory remedy an effective mechanism to put an end to
treatment prohibited by Article 3.1

Article 47 of the EU Charter of Fundamental Rights guarantees the right to an effective remedy and
to a fair trial. This right provides that all persons are entitled to a fair and public hearing within a
reasonable time by an independent and impartial tribunal.’®2 The preamble of the recast Reception
Conditions Directive further provides that applicants held in detention should have effective access to
necessary procedural guarantees, including a judicial remedy before a national authority.%
In accordance with the International Covenant on Civil and Political Rights, States must ensure that
persons whose rights have been violated must have access to an effective remedy. This right should be
determined before a competent judicial, administrative or legislative authority or by any other
competent authority designated by the State. States must ensure that access to effective remedies is
enforced by the relevant authorities.1%
The interveners stress that all those who have been deprived of their liberty should have an
effective access to a fair and effective remedy at national level, in accordance with EU and
international law.
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