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WRITTEN SUBMISSIONS OF INTERIGHTS  

 
A.  INTRODUCTION 
 
Interest of the Intervener 
1. These written comments are submitted by INTERIGHTS (the International Centre for the 

Legal Protection of Human Rights) pursuant to leave granted by the President of the 
Chamber in accordance with Rule 44 § 2 of the Rules of Court.1 INTERIGHTS is an 
international human rights law centre with extensive experience of human rights 
l i t igation, including in the fields of equality and non-discrimination.2  

 
2. This case ra ises critica l questions concerning the nature and fulfi lment of States’ 

positive human rights obligations to protect women from domestic violence, and ensure 
their right to non-discrimination. Though this Court has a well established approach 
to positive obligations generally, it has yet to deliver judgment on the discharge of 
State responsibil i ties in the particular context of domestic violence.  

 
Background: Context of Domestic Violence  
3. An analysis of the nature and content of obligations in respect of domestic violence must 

commence from an understanding of the reali ty of the phenomenon that States are 
obliged to address. Three brief background observations are therefore in order.  

 
4. Impact and Extent of Domestic Violence: Domestic violence or “intimate partner violence”3 

is the most common form of violence against women globally. Overwhelmingly the 
victims of domestic violence are women.4 The Parl iamentary Assembly of the Council of 
Europe recognises domestic violence as the major cause of death and disabil i ty of women 
between the ages of 16 and 44 years of age.5 Domestic violence not only directly attacks 
the victim’s physical and psychological integrity, it impedes her access to work, 
education and enjoyment of an array of other rights.6 Its impact extends beyond the 
direct victims to families, communities and societies more broadly. The recognition of 
domestic violence as a global problem has led to global responses within international 
human rights law, highlighted below. 

 
5. Historical Characterisation as ‘Private’ Sphere and Consequences Thereof: Traditionally, 

domestic violence has been conceptualised as a private or family matter beyond the 
purview of the state. This characterisation has been reflected in normative legal 
frameworks that have – expressly or implicitly – deemed domestic violence to be a 
private concern, and in the unwill ingness of authoriti es to ‘interfere’ in practice. Misuse 
of the public/private dichotomy has been consistently identif ied as one of the main 
obstacles to the effective prevention of domestic violence.7 

                                                
1  Letters of Section Registrar Santiago Quesada dated 14 May 2007 and 1 June 2007  
2  Alone and jointly with other organisations, INTERIGHT S has submitted written comments in several cases before this Court, 
including M.C. v Bulgaria, Nachova and Others v. Bulgaria and D.H. and Others v. the Czech Republic.  
3  Domestic violence is defined as including a range of sexually, psychologically and physically coercive acts used against 
women by a current or former intimate partner without her consent; Report of the Secretary General: In depth study on all forms of 
violence against women, 6 July 2006, A/61/122/Add.1, §§ 112-113 (Secretary General’s Report)   
4  Report of the Special Rapporteur on violence against women, its causes and consequences, Radhika Coomaraswamy, E/CN.4/1996/53, 
5 February 1996, page 6 (SR 1996 report); Secretary General’s Report, pp. 29-30; Albie Sachs, in The State v. Baloyi, Constitutional 
Court of South Africa, Case CCT 29/99, p. 13, § 12; A recent survey in Europe estimates that between one fifth and one 
quarter of all women experience domestic violence during their adult lives; See Combating violence against women: stocktaking 
study on the measures and actions taken in Council of Europe member states, Dr. Carol Hagemann-White, Directorate General of 
Human Rights, CDEG (2006), p. 7 (COE survey) 
5  Parliamentary Assembly Recommendation 1582(2002), 27/9/2002, § 2; Surveys also reveal that between 40 and 70 per cent of 
female murder victims are killed by intimate partners; Secretary General’s Report, § 113 
6  The Secretary General has noted the severe consequences of domestic violence for, inter alia, health, political and economic 
participation and social integration; Secretary General’s Report, §§ 157-170 
7  The Due Diligence Standard as a Tool for the Elimination of Violence Against Women: Report of the Special Rapporteur on Violence 
Against Women, its causes and consequences, Yakin Ertürk, E/CN.4/2006/61, 20 January 2006, § 59 (Due diligence report); 
Secretary General’s Report, § 95; María Eugenia Morales de Sierra (Guatemala). Case Nº 11.625, Report on the Merits Nº 4/01, 
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6. Particular Challenges in Legal Response to Domestic Violence: Domestic violence is a 

distinctive and complex type of violence, importing concomitant complexities around 
evidence. Both the hidden site of the violence and the intimate relationship between 
the perpetrator and victim are traditionally protected by private rights. The victim is 
often financial ly and emotionally dependent on the perpetrator, with a shared home, 
economy and family l ife complicating the response to the abuse. Victims of domestic 
violence are notoriously reluctant to report it, and women who complain of domestic 
violence frequently face intimidation, reprisals and ostracism, and often ultimately 
withdraw the complaint.  

 
Scope of these Comments 
7. These comments are in three parts. The first sets out the source and content of States ‘due 

dil igence’ obligations to protect against, and respond to, domestic violence. By reference 
principally to international standards and comparative practice, the second part 
suggests certa in minimal legislative and operational  measures necessary to give effect 
to these obligations. The final part of the brief focuses on the developments of the law 
to recognise domestic violence as discrimination.  

 
B. THE DUE DILIGENCE STANDARD AND DOMESTIC VIOLENCE 
 
8. The notion of positive obligations, requiring that the State adopt reasonable measures 

to prevent serious rights violations and to investigate, prosecute and punish 
perpetrators is well-established by this Court.8 This Court has held that the State is 
required to take reasonable and effective measures, in particular with regard to 
children and other vulnerable individuals,9 in order to prevent serious violations of 
which the authorities were or ought to have been aware.10 The State must also act with 
“exemplary dil igence” in discharging its obligations to investigate in the event of a 
serious violation.11 The State’s obligations have been described as including “putting in 
place effective criminal law provisions to deter the commission of crimes against the 
person, backed up by law enforcement machinery for the prevention, suppression and 
punishment of breaches of such provisions.”12 They arise whether the violation is 
committed by State agents or non-State actors.13  

 
9. Other international courts and bodies have also developed a rich body of jurisprudence 

on positive obligations, which reflect and elaborate upon this Court’s practice. In line 
with the rationale of this Court, the obligation on the State is not absolute but to 
exercise ‘due dil igence’ in preventing violations, protecting against them, and 
investigating, prosecuting and providing redress in the event of breach.14  

 
10. In the last 20 years, international instruments such as the U.N. General Assembly 

Declaration on the Elimination of Violence Against Women15 and the Inter-American 
Convention on the Prevention, Punishment and Eradication of Violence Against 

                                                                                                                                                  
IACHR, §§ 44, 45, 52 and 54; Access to Justice for Women Victims of Violence in the Americas Report, IACHR, OEA/Ser.L/V/II, Doc. 
68, 20 January 2007, § 60 (IAS Access report) 
8  Osman v the United Kingdom, Appl. 23452/94, § 116, 28 October 1998; See also A. v. the United Kingdom, judgment of 23 
September 1998, Reports of Judgments and Decisions 1998-VI, § 22; Z and Others v. the United Kingdom [GC], no. 29392/95, § 73, 
ECHR 2001-V 
9 Okkalı v. Turkey, no. 52067/99, § 70, ECHR 2006 
10  See Mubilanzila Mayeka and Kaniki Mitunga v. Belgium, no. 13178/03, § 53, 12 October 2006. On obligations to take “preventive 
operational measures to protect an individual whose life is at risk from the criminal acts of another individual’, see Akkoc v 
Turkey, nos. 22947/93 and 22948/93, § 77, 10 October 2000” 
11  See Isayeva and Others v. Russia, nos. 57947/00, 57948/00 and 57949/00, §§ 208-213, 24 February 2005; and Menesheva v. Russia, 
no. 59261/00, § 64, ECHR 2006 
12  Akkoc v Turkey, nos. 22947/93 and 22948/93, § 77, 10 October 2000, involved acts of violence against a woman, 
13  M.C. v. Bulgaria, no. 39272/98, § 151, ECHR 2003-XII; § 151; A. v. the United Kingdom, judgment of 23 September 1998, Reports 
of Judgments and Decisions 1998-VI, p. 2699, § 22; Z and Others v. the United Kingdom [GC], no. 29392/95, §§ 73-75, ECHR 2001-V; 
and E. and Others v. the United Kingdom, no. 33218/96, 26 November 2002 
14  Velasquez Rodriguez v. Honduras, 4 Inter. Am. Crt HR, Ser.C, No.4, 1988 § 172-175; UN Committee on the Elimination of All 
Forms of Discrimination Against Women, General Recommendation no. 19 (Eleventh session, 1992); Violence Against Women, 
A/47/38 (1992) 5, § 9 (General Recommendation 19)  
15  UN Declaration on the Elimination of Violence Against Women, General Assembly Resolution 48/104 of 20 December 1993 at 
Article 4(b)-(c) (UN Declaration) 
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Women16 have explicitly set out the concept of due dil igence in respect of violence 
against women. International human rights bodies, including the UN Committee on the 
Elimination of All Forms of Discrimination Against Women17, the Inter-American 
Commission on Human Rights and the UN Special  Rapporteur on Violence against 
Women18 have consistently noted that where the State fa i ls to act with due dil igence to 
prevent violence against women, including by private actors operating in the private 
sphere, or to investigate and punish such violence or provide compensation, the State 
may be internationally responsible for private acts.  

 
11. This ‘due dil igence’ standard has been applied in the context of domestic violence 

specifical ly, with both the Inter-American Commission on Human Rights - in Maria da 
Penha v. Brazil19 - and the CEDAW Committee - in A.T. v. Hungary - having found States 
responsible for a lack of due dil igence in relation to the prevention and prosecution of 
domestic violence. Likewise, the politica l bodies of the Council of Europe20 and the 
General Assembly21 have recognized due dil igence standards as requiring swift and 
effective action against perpetrators of domestic violence.  

 
12. By 2006, the obligation to prevent and respond to acts of violence against women with 

due dil igence is described as forming part of customary international law.22 It is 
submitted that this Court should be guided by international legal standards on ‘due 
dil igence’ in its analysis of the States’ obligations under the Convention with respect to 
domestic violence. 

 
13. In the exercise of these positive obligations the State must “use the same level of 

commitment as they do with regard to other forms of violence.”23 At the same time, the 
due dil igence standard requires measures that wil l be effective in the particular 
context, taking into account the unique and complex characteristics of the violations in 
question.24 This Court has repeatedly held that the protection of human rights must not 
be theoretical or i l lusory, but practical and effective.25 The following sections suggest, 
by reference to international practice, certa in benchmarks that States must meet to give 
practical effect to the obligations a) to prevent and protect and b) to investigate and 
prosecute in the context of domestic violence. 

 
i. The Obligations of Protection and Prevention 
 
Triggering Due Dil igence: ‘Knew or Ought to Have Known’  
14. This Court notes that measures taken to provide effective protection for vulnerable 

persons should include “reasonable steps to prevent il l treatment of which the 
authorities had or ought to have had knowledge”.26 Beyond the obligation to take 
action when an officia l complaint is lodged, this Court has recently held that “even in 
the absence of an express complaint, an investigation should be undertaken if there are 
other sufficiently clear indications that [serious violations] might have occurred.”27 In 
interpreting this standard in the context of domestic violence, which as highlighted 

                                                
16  Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women (Convention of 
Belém do Pará ), adopted 9 June 1994, Article 7(b) and (f)  
17  General Recommendation 19, § 9; A.T. v Hungary, Communication No. 2/2003, Views adopted 26 January 2003, § 9.2 
18  Due Diligence report § 14 
19  Maria da Penha v. Brazil, Case 12.051, Report No. 54/01, 16 April 2001, § 5 
20  Committee of Ministers Recommendation No. Rec (2002) 5 to Member States on the Protection of Women against Violence, 
§ II; Appendix, §§ 34 -41, 45 and Explanatory Memorandum, §§ 90 – 92 
21  GA Res. 58/147, 19 February 2004, Elimination of Domestic Violence Against Women 
22  Due diligence report, § 29  
23  Due diligence report, § 59; Secretary General’s report, § 35 
24  In M.C. v. Bulgaria, this Court elaborated how the due diligence standard must be interpreted to give meaningful effect in 
particular contexts, and against the practical realities, of other forms of violence against women. 
25  Airey v. Ireland, judgment of 9 October 1979, Series A no. 32, p. 10, § 24; "Belgian Linguistic" case, Series A no. 6, p. 31, § 3 in 
fine and 4; Marckx v. Belgium, judgment of 13 June 1979, Series A no. 31, p. 15 § 31 
26  Z and Others v. the United Kingdom [GC], no. 29392/95, § 73 ECHR 2001-V; see also E. and Others v. the United Kingdom, no. 
33218/96, § 88, 15 January 2003; mutatis mutandis, Osman v. the United Kingdom, judgment of 28 October 1998, Reports of 
Judgments and Decisions 1998-VIII, § 116  
27  Case of 97 Members of the Gldani Congregation of Jehovah’s Witnesses and 4 other v. Georgia, no. 71156/01, § 97, 3 May 2007 
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above is particularly opaque and where victims are often reluctant to report violence, a 
particularly high degree of vigilance is required of the State.28 

 
15. Wh ile a victim complaint may not therefore be necessary to trigger the State’s due 

dil igence obligations, where prior cases of violence have been reported there can be litt le 
doubt that the State has sufficient ‘knowledge’ to trigger the requirement of close 
scrutiny and adequate measures of protection. This is al l the more apparent in cases 
where there is a general pattern of abuse such as the Kaya29 case before this court or the 
Maria da Penha case30 before the Inter-American Commission, where the State has been 
found in violation of its protective obligations.  

 
Adequate Protective Measures Enshrined in Law and Practice 
16. As noted above, the due dil igence test requires the adoption of effective protective 

measures, which should be enshrined in law and implemented in practice.31 While 
States have a margin of appreciation to decide how to provide the required protection 
in the particular context, the due dil igence obligations, as interpreted through 
international practice, indicate that measures must be provided for in law, and 
adopted, which are effective, timely, accessible and, ultimately, enforced.  

 
Measures capable of providing protection 
17. The protection which the State is obliged to provide involves addressing the conduct of 

the perpetrator through criminal and civil measures and ensuring the welfare of the 
victim. International practice points to the fol lowing basic measures as essentia l for 
effective protection. First, to be effective, authorities must be able to enter premises and 
take immediate action to remove an on-going risk of domestic violence.32 The laws in a 
growing number of European States empower the immediate removal of perpetrators 
from the site of the violence for a defined period of time. Noted by the Committee of 
Ministers as an example of good practice, Austria’s 1997 Federal Act for Protection 
against Domestic Violence gives police powers to remove perpetrators of domestic 
violence from the household for ten days where there is reasonable ground to suspect a 
threat of violence in the home.33 Second, on-going measures of restraint to ban the 
perpetrator from “contacting, communicating with or approaching the victim, residing 
in or entering certa in defined areas,”34 are also an essentia l feature of effective 
protective regime, as recommended by the Committee of Ministers. Such measures 
should al low action to be taken as soon as the order is breached, before serious harm is 
done.35 Finally, and critica l ly, the State should provide appropriate victim support 
services, including alternative accommodation, counsell ing and as required medica l 

                                                
28  In some jurisdictions, action can be initiated not only by the victim but by other actors. In Romania, police action can be 
initiated upon the complaint also of family members or the authorities; Law to Prevent and Fight against Domestic Violence, 
May 2003, article 16(2); in Albania, the victim or any witness to the domestic violence can initiate request protective measures; 
Law No. 9669 of 18.12.2006 “On measures against violence in family relations”, s. 9(2); while in Ireland, health boards can also 
request protection of suspected victims; Domestic Violence (Amendment) Act 2002, s. 4.3 
29  Mahmut Kaya v. Turkey, no. 22535/93, § 127, ECHR 2000-III 
30  Maria da Penha v. Brazil, § 56 
31  Committee of Ministers of the Council of Europe Recommendation 1681 (2004) § 2; Recommendation 1582(2002); Inter-
American Convention on the Prevention, Punishment and Eradication of Violence Against Women, adopted 9 June 1994; 
Article 7(b) and (f); General Recommendation No. 19 provides that “appropriate protective and support services should be 
provided for victims”, § 24(b) 
32  Committee of Ministers Recommendation Rec (2002) 5, § 58 (a); Parliamentary Assembly Recommendation 1582(2002) 7(i); 
Report of the Special Rapporteur on violence against women, its causes and consequences, Ms. Radhika Coomaraswamy, 
E/CN.4/1996/53, 5 February 1996, VI(B). In Germany, for example, the police can immediately remove a suspected 
perpetrator from the premises, and take him in to custody without a court order (Explanatory note on Violence Protection 
Law, 11 December 2001, BGBI.IS 3513, p. 7) while in Italy a court order must be obtained to affect urgent removal; Law 154 of 
5 April 2001 (on measures against violence in the family) 
33  Recommendation Rec (2002) 5, § 58; Federal Act on the Protection Against Violence in the Family, in conjunction with 
section 38a Security Police Act. See eg Ireland the Domestic Violence (Amendment) Act 2002 provides for an exclusion order 
for up to eight days; Finland the Act on Restraining Order, 1/1/99, as amended; Albania Law No. 9669 of 18.12.2006 “On 
measures against violence in family relations”, s. 10; Luxembourg: Article 1 of the 3 October 2003 Amendment to the Domestic 
Violence Law, which provides that the police, with the public prosecutor’s authorisation, may evict the perpetrator with 
sufficient evidence of likely crime. 
34  Recommendation Rec (2002) 5, § 58 ; In Switzerland, court-ordered measures of restraint include expulsion, restraint of 
contact and restricting access to premises: article 28b, Amendment to the Civil Code, 23 June 2006, enters in to force 1 July 
2007; In Norway, s. 222a of the Criminal Procedure Code allows for removal of the perpetrator in the case of an imminent 
threat for up to one year;  
35  COE survey, p. 38. See also Enforcement below. 
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support.36 The CEDAW Committee has stressed the importance of appropriate support 
services for victims.37 In its views on A.T. v. Hungary – a domestic violence case – it found 
a violation of CEDAW based on, inter alia, the absence of shelters for the victim.38 
Shelters need to be readily available, free of charge, geographically accessible and 
staffed by special ly trained personnel.39  

 
Timeliness of protection 
18. To be effective in practice, protective measures must be available both on an urgent 

basis, and on a longer term basis by the court system. Systems that alert authorities to risk 
as early as possible, and immediate response by the authorities, are essentia l to the 
provision of timely protection.40 Moreover, once authorities are alerted, the explosive 
nature of domestic violence necessitates that action be taken expeditiously and 
decisively, in many cases requiring on the spot action by the police or other attending 
authorities. As noted by a recent Council of Europe study, where the power to evict, for 
example, is “reserved for prosecution authorities or the courts, the purpose of the 
measure –immediate temporary safety – is defeated, and barring orders are rarely 
issued at al l”.41 In some jurisdictions, the need to give immediate effect to this duty to 
protect has translated into modified arrest or charge policies to a l low for immediate 
on-site action.42 Whi le there is pla inly no obligation to adopt these particular models, 
there is an obligation to have a legal framework al lowing for immediate and effective 
action, and for this to be taken in practice. 

 
Simplicity and accessibility of measures 
19. To be meaningful, protective measures must be readily available for women in distress. 

To this end, international bodies have consistently noted that the procedures by which 
they are secured should be simple, quick and accessible.43 In the Inter-American system, 
the Convention of Belém do Pará emphasises the importance of “fa ir and effective 
legal procedures” and measures to secure “effective access to such procedures.”44 

 
Implementation and enforcement 
20. As recognized by the Inter-American Commission and the UN Special Rapporteur on 

Violence Against Women, the continued characterisation by the police and judiciary of 
domestic violence as a private matter means that even where protective measures are 
enshrined in law, they are often not ordered or enforced in practice.45 The Specia l 
Rapporteur has ranked this fa i lure of intervention among the chief obstacles to the 
practice of due dil igence internationally.46 Pla inly, the operational fa i lure of these 
measures means that States are fai l ing to give effect to their obligation to protect. 
Where protective orders are issued and breached, they must be enforced effectively. 
This requires a normative framework that a l lows for coordination between the civ i l 
and criminal systems.47 Again, states may do this in different ways. For example, in the 
United Kingdom and Germany a breach of a protection order is a crime,48 while Austria 
legislation provides a framework for cooperation between police and civil courts.49  

 

                                                
36  IAS Access report, § 34; COE survey p. 39; on medical and psychological care see Recommendation Rec (2002) 5, § 41; In 
South Africa emergency monetary relief is provided to victims in need; s. 7(4) Domestic Violence Act 1998 
37  General Recommendation 19, § 24(b) 
38  A.T. v. Hungary, § II (g) 
39  While many Member States of the Council of Europe have established shelters for victims of domestic violence, in few 
countries are there a sufficient number of beds, or are they available all over the country; COE survey, Table 8 
40  Special Rapporteur 1999 Report, § 160. Since 1997, an ‘alarm’ system has operated in Norway linking women at risk of 
domestic violence to the nearest police station, where their calls are treated priority; Legislation in the Member States of the 
Council of Europe in the Field of Domestic Violence, Council of Europe, EG (2004)2, p. 75 (COE Legislation) 
41  COE survey p. 38 
42  For example the Garda Síochána Policy (1994) on Domestic Violence adopts a pro-arrest policy allowing for swift action in 
defence of victims. Similarly in Canada arrest procedures are modified so that in suspected cases of domestic violence police 
officers may arrest based on the presence of evidence leading to the conclusion that an assault had occurred; COE Legislation, 
pp. 176-178 
43  IAS Access report, p. 119; Secretary General’s report, § 32 
44  At article 7(f) 
45  IAS Access report, § 166; Due diligence report, § 48 
46  Due diligence report, § 59; Secretary General’s report, § 49 
47  COE survey page 39 
48  Domestic Violence, Crime and Victim’s Act 2004, German, Protection against Violence Act 
49  Federal Act for Protection against Domestic Violence, 1997 
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 Training and sensitising personnel 
21. The States obligations include ensuring that measures of protection are handled by 

special ly tra ined law enforcement officers, judicia l and medical personnel.50 State 
practice increasingly reflects this, with responses including the establishment of 
special “women’s police stations” such as has occurred in Portugal51 or the creation of 
special ised domestic violence units with in the police form, as is the case in the United 
Kingdom and Ireland.52  

 
Broader Societa l Measures of Protection 
22. Finally, due dil igence obligations require not only immediate measures of protection but 

a lso broader measures of prevention that effectively combat the gender-based 
stereotypes and socio-cultural patterns of behaviour that permit domestic violence and 
perpetuate a cl imate of impunity. The Inter-American Commission has noted that part 
of the due dil igence obligation “requires action in different arenas, including 
legislation; the criminal justice sector; economic and social policies; services; 
awareness-raising and education”.53 The 1993 Declaration and article 5 of CEDAW 
make similar provision.54 Recommended measures include public education through 
media campaigns and adjustment to curricular challenging sex-based stereotypes.55 Due 
dil igence also requires the collection of accurate and comprehensive data on domestic 
violence, to monitor and enhance State accountabil i ty for violence and for devising 
appropriate responses.56 

 
ii. The Criminal Process: Investigation and Prosecution 
 
Addressing Domestic Violence through Criminal law  
23. As this Court noted in M.C. v Bulgaria, effective deterrence against grave crimes (such as 

rape, in that case) requires efficient criminal- law provisions.57 It has observed 
specifical ly that the intentional infringement of the right to physical integrity merits 
the imposition of the criminal law.58 It is, moreover, “essentia l that the relevant 
criminal- law provisions are fully and vigorously applied in order to provide the 
applicant with practical and effective protection.”59 Children and other vulnerable 
individuals, in particular, are entitled to the effective protection of the criminal law.60 
Therefore, civi l or private law remedies may complement but cannot supplant the 
criminal law process, in accordance with the gravity of the crime and the public 
interest in its eradication.  

 
Proceeding in the Public Interest: Criminal Complaint and Withdrawal by Victim 
24. The grave impact of domestic violence on individuals and society broadly renders these 

crimes a matter of public interest and they should be investigated and prosecuted as 
such. Any investigation should take into account the views of the victim and, critica l ly, 
the consequences for the victim of the decision whether or not to prosecute.61 However, 
law and practice must a lso take account of the reali ties of domestic violence, including 
the pressure and often violence to which the victim may be subject. The responsibil i ty 

                                                
50  Secretary General’s report § 268 ; see also Committee of Ministers Recommendation No. R (85)4, 26 March 1985, § 3; 
Committee of Ministers Recommendation No. R 85(11), 28 June 1985, § 1; General Recommendation No. 19, § 24(b) 
51  Pursuant to Law No. 61/91 of 13 August 1991; The establishment of such agencies were recommended by the Inter-
American Commission in Maria de Penha v. Brazil, § 57 
52  In Ireland, since 1993 the Garda Domestic Violence and Sexual Assault Investigations unit have had specialized and 
experienced officers dealing exclusively with such crimes.; COE Legislation, p. 177 
53

 IAS Access report, § 56; Due diligence report, §59; Secretary General’s report, §85  
54

 Article 5 requires States to take “all appropriate measures” to modify the social and cultural patterns of conduct of men and 
women…” that lead to sex discrimination including violence against women. CEDAW has emphasized the importance of 
combining legal, social, rehabilitative, educational measures in protecting against violence, § 24 General Recommendation 19; 
article 4(j) U.N. Declaration 
55

 General Recommendation 19, § 24 (t)(ii), The Situation of the Rights of Women in Ciudad Juárez, Mexico: The Right to be 
Free from Violence and Discrimination, IACHR, OEA/Ser.L/V/II.117, Doc. 44, March 7, 2003, § 158 
56

 Secretary General’s report, § 274 
57  M.C. v Bulgaria, §§ 150 and 186 
58  Vo v. France [GC], no. 53924/00, §90, ECHR 2004-VIII 
59  M.C. v. Bulgaria, concurring opinion of Judge Tulkens, § 3 
60  See M.C. v Bulgaria, § 150 and §186; see also X and Y v. the Netherlands, judgment of 26 March 1985, pp. 11-13, §§ 23, 24 and 
27; and August v. the United Kingdom (dec.), no. 36505/02, 21 January 2003 
61  Crown Prosecution Service, Policy for prosecuting cases of domestic violence, February 2005, § 4.5 (CPS Policy) 
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for protecting human rights and ensuring accountabil i ty is an obligation on the state, not 
the victim.  

 
25. Consequently, it is submitted that making victim initiation or pursuit of a case a sine 

qua non of investigation or prosecution - through legal requirements or the practice of 
automatically dropping cases where consent is withdrawn - is to relegate domestic 
violence to the private sphere. It may also render the victim susceptible to further 
pressure and/or reprisals if she continues the process. Moreover, given that fa i lure to 
report domestic violence or withdrawal of the victim’s complaint is common, such a 
requirement drastical ly increases the l ikelihood that the phenomenon will go 
unchecked and perpetrators of domestic violence wil l continue to enjoy impunity.  

 
26. International and comparative practice has developed in recognition of these reali ties, 

to support the abil i ty of a broader range of interested persons to report domestic 
violence, such as medical personnel, family members, neighbours or associates. The 
Report of the Specia l Rapporteur on violence against women, in providing a framework 
for model legislation on domestic violence, states the fol lowing with regard to 
complaint procedures:  

The law shall provide for victims, witnesses of domestic violence, family members and close 
associates of victims, State and private medical service providers and domestic violence 
assistance centres to complain of incidents of domestic violence to the police or file action in 
court.62 

 
27. Similarly, changes in national legislation mean that victim’s complaint is not required 

to initiate a domestic violence case.63 In Croatia for example health care workers or 
police can initiate cases, without requiring the victim to press charges.64 In Germany, 
Guidelines for Criminal Proceedings al low police and the public prosecution office to 
institute legal proceedings, noting the “victim cannot be expected to make an 
application for prosecution because of the personal relationship between victim and 
offender”.65 This approach is mirrored elsewhere.66 

 
28. National practice also indicates a trend in enabling States to proceed with domestic 

violence investigations and prosecutions despite withdrawal of the complaint by the 
victim. In the United Kingdom and Germany, for example, the prosecution may proceed 
without the support of the complainant where there is sufficient evidence and it is in 
the “public interest” to do so.67  In several other States, such as Australia 68, Canada 69, 
the United States70, Fiji71 and South Africa a ‘no drop’ policy has been adopted whereby 
al l reports of domestic violence are to be investigated and where appropria te 
prosecuted, whether or not the victim seeks to pursue the matter. These developments 
appear to indicate a trend away from requiring victim participation towards placing 
authority for effective prosecution squarely with the State. 

 
29. The requirements of ‘due dil igence’ must be assessed on a case by case basis in light of a l l 

relevant circumstances. Proceeding in the face of apparent victim opposition is 
sensitive, and the State must act mindful of its paramount obligation to protect against 
human rights violations, and armed with an effective array of protective measures (see 

                                                
62  Framework for Model Legislation on Domestic Violence, Report of the Special Rapporteur on violence against women, its causes and 
consequences, Radhika Coomaraswamy, E/CN.4/1996/53/Add.2, 2/2/1996, §12 (U.N. Model Legislation) 
63  In Uruguay, the state can intervene even when the victim has not filed charges, Law on Public Security (Ley de Seguridad 
Ciudadana) of 12 July 1995 
64  Article 146(1) Law on Misdemeanors (Narodne Novine No. 88/02) 
65  Guidelines for Criminal and Fine Proceedings of 1 January 1977, amended and in force as of 1 August 2006, s. 86; See also in 
Romania, action can be initiated upon the complaint of the victim, family member or the authorities; Law to Prevent and Fight 
against Domestic Violence, May 2003, article 16(2); In Albania, the victim or any person witnesses domestic violence can 
initiate protective measures; Law No. 9669 of 18.12.2006 “On measures against violence in family relations”, s. 9(2); in Ireland, 
health boards can request protection of suspected victims; Domestic Violence (Amendment) Act 2002, s. 4.3 
66  Examples of practice in Albania, Romania, Uruguay and Ireland are referred to above. 
67  U.K.: CPS Policy 6.4; Germany: Guidelines for Criminal and Fine Proceedings of 1 January 1977, amended and in force as of 1 
August 2006, s. 87 
68  Northern Territory, Serial 178, Domestic Violence Amendment Act 1999, s. 3B  
69  Nova Scotia Public Prosecution Service, Spousal/Partner Violence: DPP Directive, issued June 7, 1996 
70  “No-Drop Prosecution of Domestic Violence”, Stanford Law Review, 205, 1999-2000, 205 at 206 
71  Fiji Family Law Act of 2003 
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above section B.1). In some cases, pursuing a criminal matter at a particular juncture may 
not serve the interests of the public or the victim, including for example where it is 
l ikely to present unavoidable risks. In other cases, upon rigorous investigation it may 
not be possible to proceed to prosecution on account of insufficient evidence (but see below 
on the requirements of effective investigation). While a decision not to prosecute in a 
particular case wil l not therefore necessari ly breach due dil igence obligations, it is 
submitted that a law or practice that automatically paralyses a domestic violence 
investigation or prosecution where the victim does not complain, or withdraws the 
complaint, would.   

 
Effective Investigation 
30. Like other crimes, investigations in domestic violence cases should be conducted 

thoroughly and effectively.72 The minimum standards as to effectiveness defined by 
this Court's case-law include the requirements that the investigation is independent, 
impartia l and subject to public scrutiny, and that the competent authorities act with 
exemplary dil igence and promptness.73 Investigation must not be a mere formality74 but 
be capable of leading to identification and punishment of culprits.75 Beyond these general 
principles, the nature of domestic violence demands that specia l consideration be given 
to the types of evidence gathered and to how the evidence is collected.  

 
Pursuit of All Available Evidence 
31. To give effect to the above obligations, the State must thoroughly investigate a l l 

potentia l evidence of domestic violence, collecting evidence beyond the statement of the 
victim.76 Mindful a lso of the “repetitive character”77 of domestic violence, the State 
must thoroughly investigate, record and take account of patterns and history of abuse. 

 
32. The Inter-American Commission has required that the investigation of domestic 

violence go beyond pursuit of physical and testimonial evidence, to include evidence of 
a scientif ic and psychological nature.78 Broader evidence gathering provides a more 
solid basis for prosecution, avoiding possible crises of evidence where victim testimony 
is withdrawn or reluctantly given, and may help avoid secondary victimisation.79 In 
several jurisdictions, initiatives to ensure the thorough collection of evidence in 
domestic violence cases have resulted in dramatic increases in successful prosecutions.80  

 
Appropriate Investigative Personnel and Modus Operandi 
33. States’ obligations require the adoption of sensitive investigative techniques by staff 

appropriately tra ined in the sensitivities of domestic violence.81 The investigation 
should be pursued using methods that do “not degrade women subjected to violence and 
minimize intrusion, while maintaining standards for the collection of the best 
evidence”.82 As noted by this Court, investigation requires a “context-sensitive 
assessment of the credibil i ty of the statements made and for verif ication of a l l the 

                                                
72 Maria da Penha v. Brazil, §61; CEDAW has elaborated the need to “investigate promptly, thoroughly, impartially and seriously 
all allegations of domestic violence”; A.T. v. Hungary, §9.6 II(vi)  
73  See Isayeva and Others v. Russia, nos. 57947/00, 57948/00 and 57949/00, §§ 208-213, 24 February 2005; and Menesheva v. Russia, 
no. 59261/00, § 64, ECHR 2006) 
74  Villagran Morales et al (The Street Children case),19 November 1999, Inter American Court of Human Rights (Ser. C), No. 63 
(1999), §226 
75  Aydin v. Turkey, Nos. 57/1996/676/866, §103, 25 September 1997  
76  Such evidence might include the drafting of detailed police reports, taking photographs of the victim and scene, the 
gathering of emergency call evidence, possibly medical evidence and expert evidence outlining the psychology of domestic 
violence; C. Hanna, “No Right to Choose: Mandated Victim Participation in Domestic Violence Prosecutions”, Harvard Law 
Review, Volume 109 (8), June 1996, p 1849, 1899-1904 
77  Albie Sachs, The State v. Baloyi, p. 8, § 1 
78  IAS Access report, § 36 
79  Secondary victimization occurs when the criminal justice proceedings themselves inadvertently cause distress to victims; 
The Social Rights of Victims of Crime, European Forum for Victim Services, 1998.  
80  In the U.K. evidence collected may include 999 tapes, CCTV footage, forensic evidence and police observations at the 
scene; Secretary General report at § 5.1; In Australia, the Family Violence Intervention Programme ensures full evidence 
collection crimes scenes including through use of digital cameras. The Programme has seen a 288% increase in successful 
prosecutions; Secretary General’s report §268 ; see also Committee of Ministers Recommendation No. R (85)4, 26 March 1985, 
§3; Committee of Ministers Recommendation No. R 85(11), 28 June 1985, § 1; CEDAW General Recommendation No. 19 §24(b) 
81  Secretary General’s report §268; see also Committee of Ministers Recommendation No. R (85)4, 26 March 1985, §3; 
Committee of Ministers Recommendation No. R 85(11), 28 June 1985, § 1; CEDAW General Recommendation No. 19 §24(b) 
82  GA resolution 52/86, A/52/635, § 8(b) 
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surrounding circumstances.”83 The Committee of Ministers has stated that victims 
“should be heard without delay by specia l ly-tra ined staff in premises that are 
designed to establish a relationship of confidence between the victim and the police 
officer”, and that female police officers should be available to take victims’ evidence.84  

 
Penalties 
34. International law reflects the need for punishment to be commensurate with the crime, 

and appropriate punishment is part of the due dil igence obligation. However sentencing 
in domestic violence cases have often resulted in “reduced or inappropriate sentences”.85 
Prevail ing gender stereotypes has a lso enabled discriminatory factors to be taken into 
account as mitigating factors in domestic violence.86 States must ensure that penalties 
for domestic violence reflect the gravity of the crimes.87  

 
D. VIOLENCE AGAINST WOMEN AS DISCRIMINATION 
 
35. These comments elaborate the standards of due dil igence in the context of domestic 

violence. In this regard, it is important to emphasise that domestic violence is an 
inherently gendered crime that overwhelmingly affects women. Accordingly, where 
the State fa i ls to protect against domestic violence, it fa i ls in its obligation to provide 
equal protection of the law based on sex. Whi le this Court has not yet had the 
opportunity to consider sex discrimination in criminal justice with respect to article 14 of 
the Convention, it is respectfully submitted that th is analysis is fundamental, and 
consistent with international human rights standards. 

 
36. There is increasing recognition internationally – both with in the United Nations and 

Inter-American systems – that violence against women is a form of unlawful 
discrimination.88 In its 1992 General Recommendation the CEDAW Committee 
decisively established a l ink between violence against women and equality, stating 
“[g]ender-based violence is a form of discrimination that seriously inhibits women’s 
abil i ty to enjoy rights and freedoms on a basis of equality with men”.89 

 
37. The Inter-American system has on a number of occasions characterised violence against 

women as a form of discrimination.90 In respect of domestic violence specif ical ly, the 
Inter-American Commission has found the fa i lure of the State to adequately protect 
women to be discrimination under the American Convention on Human Rights.

 
The 

Commission held that “tolerance by the State organs is not l imited to this case; rather, 
i t is a pattern. The condoning of this situation by the entire system only serves to 
perpetuate the psychological, socia l, and historical roots and factors that sustain and 
encourage violence against women”.91 

 
38. The relationship between domestic violence and discrimination is complex and 

mutually reinforcing. Where the State fa i ls to respond appropriately to this violence, 
these structural inequalities are exacerbated, and women are further denied equal 

                                                
83  M.C. v. Bulgaria, §177 
84  Recommendation Rec (2002) 5, §29; See § 21 above. 
85  Due diligence report, §59; Secretary General’s report, §54  
86  The England and Wales sentencing guidelines endorses the need for those sentencing to treat with great care assertions by 
an offender that an offence had been provoked by the conduct of the victim.  
87  U.N. Model Legislation, §53; In certain States such as Belgium (Belgium Law of 24 November 1997 against Domestic Violence 
(Moniteru Belge) 6.02.1998), Spain (Article 153, Criminal Procedure Act, 38/2002), and France (While domestic violence is a 
specific offence under the Criminal Code as amended 1994, Article 222-13 6º, certain offences are also considered aggravated 
when committed by a spouse or partner (article 222-3 6º, 222-8 6º, 222-10 6º, 222-12 6º, 222-13 6º) criminal assault on an 
intimate partner is considered as an aggravating factor. 
 88  Further, Article 6 notes that CEDAW Committee’s definition of discrimination against women includes “gender-based 
violence, that is, violence that is directed against a woman because she is a woman or that affects women disproportionately. 
It includes acts that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and other deprivations of 
liberty.” See also article 7 CEDAW  
89  At §1 
90  The Convention of Belém do Pará expressly recognises the relationship between gender-based violence and discrimination 
Preamble, articles 4 and 6 
91  Maria da Penha v. Brazil, §55 
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protection of the law.92 It is respectfully submitted that this case provides an important 
opportunity for this Court to confirm that where States fa i l to give meaningful effect to 
their obligation to protect in a way that overwhelmingly fa i ls a particular class of 
applicants, States are not only in violation of the substantive provision of the 
Convention, but also of the non-discrimination guarantee in article 14. 

 
E. CONCLUSION 
 
39. As the present case tragically i l lustrates, domestic violence, and the inadequacy of 

State responses to it, represent grave violations of multiple human rights, including 
freedom from discrimination. States are obliged through the provision of an adequate 
legal framework, and its rigorous implementation, to exercise due dil igence to protect 
individuals, prevent domestic violence, and investigate and prosecute perpetrators.  

 
40. Developments in international law and practice reflect that meeting these obligations 

in the context of domestic violence requires first urgent and appropriate protective 
measures to avert the risk of harm. Particular rigour is required in discharging the 
obligation to conduct a thorough and effective investigation to ensure that evidence 
capable of leading to criminal prosecution and conviction, notably beyond the testimony 
of victim, is avai lable. It is respectfully submitted that the obligation to prosecute 
perpetrators requires that while the criminal process must be responsive to victims’ 
needs, it cannot put the onus on victims to initiate and impel that process. 
Accountabil i ty for domestic violence, itself an important contributor to i ts 
prevention, must be treated as a matter of public rather than private concern, and 
as such is the responsibil i ty of the State. 

 
 

 

Andrea Coomber    Helen Duffy 
Senior Lawyer, Equality Programme Legal Director 

 
 

21 June 2001 

                                                
92  The Commission on Human Rights has stated that “violence against women occurs within the context of de jure and de facto 
discrimination against women and the lower status accorded to women in society and are exacerbated by the obstacles women 
often face in seeking remedies from the State., CHR Res. 2003/45, Elimination of Violence Against Women, 23 April 2003 


