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1. Introduction 
 

  
The deadline for the transposition of Council Directive 2004/83/EC, on minimum 
standards for the qualification and status of third country nationals or stateless persons 
as refugees or as persons who otherwise need international protection and the content 
of the protection granted (the Qualification Directive),1 expired on October 10, 2006. 
This study examines the transposition of certain provisions of that directive, the 
differences in practice brought about by transposition, and some of the substantive 
social rights EU Member States extend to recipients of international protection under 
the directive. Members of ELENA, ECRE’s European Legal Network on Asylum,2 
provided the basic data, in the form of answers to a questionnaire on law and practice. 
 
This project is motivated by concerns about the directive’s compatibility with 
international human rights standards. ECRE and UNHCR have taken the position that 
some of the directive’s provisions do not reflect the 1951 Refugee Convention,3 and 
have urged states to adopt higher standards as provided for in article 3.4 This study 
seeks to complement a 2007 UNHCR study of the directive’s application in five 
Member States.5 It was undertaken in the context of a project funded by the European 
Refugee Fund and coordinated by the Dutch Council for Refugees on the 
implementation of certain of the directive’s provisions. 
 

                                                 
1Available at:  
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:EN:HTML 
2 See http://www.ecre.org/about_us/elena. 
3 Convention Relating to the Status of Refugees, 28 July 1951, and Protocol of 31 January 1967. 
4 ECRE, Information Note on the Directive on Minimum Standards for the Qualification for refugee 
status or international protection, October 2006, p. 5, http://www.ecre.org/files/qualpro.pdf, 
 (Information Note on the Qualification Directive); UNHCR, Annotated Comments on the EC Council 
Directive 2004/83/EC of 29 April 2004 on Minimum Standards for the Qualification and Status of 
Third Country Nationals or Stateless Persons as Refugees or as Persons who otherwise need 
International Protection and the Content of the Protection Granted, January 2005, p. 13, 
http://www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?docid=4200d8354&page=search. 
5 UNHCR, Asylum in the European Union: A study of the implementation of the qualification directive, 
November 2007, http://www.unhcr.org/protect/PROTECTION/47302b6c2.pdf. The study reviewed 
several thousand administrative and judicial decisions in France, Germany, Greece, Slovakia and 
Sweden, and identified some significant divergences in the application of the directive. ECRE has 
drawn on the questionnaire used to prepare this study for some of the questions below regarding 
articles 6 and 15. 
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2. Key Findings 
 
It is difficult to assess the general impact of the directive on the law and practice of 
Member States, due to divergent approaches to transposition and a relative lack of 
case law. Many provisions were not transposed literally, and some are mistranslated 
in national laws.  
 
In areas like subsidiary protection or the use of exclusion clauses, the questionnaire 
answers indicate that the directive has not reduced the level of protection provided to 
asylum seekers in the EU. The introduction of more detailed rules of evidentiary 
assessment and a clear definition of persecution are positive developments. 
Transposition also significantly advanced standards in some Member States where 
non-state actors of persecution were recognised for the first time, or subsidiary 
protection was introduced as a concept. 
 
In other areas, implementation appears to have lowered standards, mostly around the 
definition of a particular social group, or insufficient safeguards against refoulement. 
However, some states have kept higher standards than the directive requires, in 
accordance with their international obligations.   
 
2.1 Evidence 
 
Transposition introduced more detailed and explicit rules of evidentiary assessment. 
However, the directive allows Member States to automatically consider lack of 
documents or their late submission as evidence of insufficient cooperation or lack of 
credibility, and to sanction asylum seekers on that basis. Furthermore, some countries 
do not extend to applicants the well-established international norm of the benefit of 
the doubt in the face of insufficient evidence. The use of Country of Origin 
Information (COI) varies greatly. Most surveyed countries require its use, but few 
countries have detailed COI databases to facilitate objective status determination. This 
can reduce both the quality of decision-making and recognition rates.  
 
2.2 Non-state actors of persecution 
 
Inclusion of non-state actors of persecution in the directive broadened the refugee 
definition in countries that previously did not provide protection against such 
persecution. In some countries this has led to protection against groups such as clans, 
tribes, criminal organisations, rebel groups, and perpetrators of domestic violence. 
Other countries have adopted a more restrictive approach.  
 
2.3 Internal Protection Alternative 
 
Most countries have transposed the provisions concerning the internal protection 
alternative (IPA), some of them introducing the concept into national legislation for 
the first time. The transposition and application by some countries of article 8(3) is 
particularly disturbing, as it allows for the use of the IPA when, due to technical 
obstacles, applicants cannot actually return to the region which is deemed safe. In 
such cases applicants are often afforded only a tolerated status with severely curtailed 
social rights, or are not given any legal status whatsoever. 
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2.4 Particular Social Group 
 
The directive allows Member States to define “particular social group” restrictively, 
as requiring that applicants both share an innate characteristic that cannot be changed 
and be perceived as a distinct group by the surrounding society. Fortunately, many 
states interpret their obligations more broadly, requiring the fulfilment of only one of 
these criteria, and the study did not reveal a significant change in the level of 
protection of asylum seekers due to the directive’s definition. Some states have also 
expanded protection by defining persecution solely by reason of gender as persecution 
based on membership in a particular social group.  
 
2.5 Subsidiary Protection 
 
Subsidiary protection is applied in all surveyed countries, all of which use a sequential 
procedure.6 However there are widely divergent practices in the application of article 
15(c), which concerns qualification for subsidiary protection against a  “serious and 
individual threat to a civilian's life or person by reason of indiscriminate violence in 
situations of international or internal armed conflict.” Where national courts have 
addressed this provision, the survey shows a tendency to narrow its scope in relation 
to other non-refoulement provisions. Most countries require an applicant to 
demonstrate an individual risk in cases of armed conflict. Furthermore, the definition 
of “armed conflict” varies: for example some, but not all, Member States have 
classified the situation in Iraq as “internal armed conflict.” In addition, many states 
have chosen the restrictive interpretation of “individual threat.” These differences in 
interpretation may be contributing to the large disparities in recognition rates for Iraqi 
nationals in different EU Member States. 
 
2.6 Exclusion 
 
Some of the most disturbing results of the survey pertain to Member States’ use of 
articles 12 and 14 of the directive to exclude asylum seekers from refugee status. 
Article 14 is of particular concern, as it creates a meaningless distinction between 
exclusion and revocation of status, and uses it to purport to permit states to conflate 
the Convention grounds for exclusion (article 1F) with expulsion (articles 32 and 
33(2)). Application of any such law would place a Member State in violation of the 
Convention, with potentially serious consequences, for example for the family 
members of a refugee improperly excluded from recognition. 
 
Even some Member States whose law reflects the Convention’s terminology have 
adopted dangerously broad interpretations of a “serious non-political crime” that can 
lead to exclusion. Some states have established thresholds as low as for example 
considering any acts punishable with as little as four years of imprisonment under 
their national law as “serious crimes” leading to exclusion. Many states improperly 
exclude people from refugee recognition based on criteria that lead only to expulsion 
under the Convention (and article 21 of the directive). Many of those states fall yet 
                                                 
6 That means that an application for asylum is first evaluated with regard to refugee status, and the 
assessment of the applicability of subsidiary protection begins only after it has been determined that the 
applicant is not a refugee. 
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further short of international standards through very broad interpretations of concepts 
such as “particularly serious crime.” When assessing cessation, revocation, or 
exclusion, Member States should refer to the Refugee Convention rather than to the 
directive’s corresponding, flawed provisions. 
 
2.7 Social Rights 
 
Although the directive guarantees a broad set of social rights, various of its provisions 
also allow their restriction in application. Member States may grant different sets of 
rights to refugees and to beneficiaries of subsidiary protection, e.g. limiting the right 
to work for beneficiaries of subsidiary protection based on “the situation on the 
labour market.” The directive also differentiates the positions of family members 
from those of the beneficiaries themselves, and allows Member States complete 
discretion to define “conditions applicable to” all social rights and benefits as they 
pertain to family members of subsidiary protection beneficiaries. Nevertheless, most 
of the surveyed countries grant the same rights to beneficiaries of subsidiary 
protection as to refugees. 
 
2.8 Conclusions 
 
In application, the Qualification Directive largely reflects pre-existing Member State 
practice, with notable exceptions such as the introduction of non-state persecutors and 
gender-based persecution in states that did not previously use them, and the institution 
of EU-wide subsidiary protection. The directive leaves considerable scope for states 
to use evidentiary rules to deny protection, leading some to fail to thoroughly 
investigate each claim. In applying subsidiary protection, states are increasingly 
redefining concepts such as “internal armed conflict” to deny protection. The 
directive’s exclusion clauses do not reflect international law, and leave dangerous 
scope for states to deny protection to deserving refugees. The binding provisions 
requiring social rights for refugees are mostly respected, probably because they reflect 
obligations already present in the Refugee Convention.7 By contrast, the directive 
leaves almost complete discretion to deny rights to subsidiary protection beneficiaries. 
Most states have chosen not to exercise this discretion, choosing instead to provide 
the same social rights to subsidiary protection beneficiaries as to refugees. 
 
If the study leads to one overarching conclusion, it is that considerable scope remains 
for future harmonisation of EU qualification standards. The directive provides 
Member States with many opportunities to exceed its minimum standards – expand 
the definition of “particular social group”; reduce the scope for procedural penalties; 
fill the protection gaps opened by the IPA; and more - in ways that would make little 
difference to most states, but would greatly improve individual lives. States that apply 
restrictive evidentiary rules or use the IPA or exclusion clauses to refuse protection, 
for example, have not seen a dramatic change in the number of asylum applications 
they receive. Rather than exploring the lowest limits of protection it requires, Member 
States should recall the directive’s fundamental purpose, and use it as a tool for “the 
full and inclusive application” of the Refugee Convention.8 

                                                 
7 Refugee Convention, articles 17-30. 
8 Qualification Directive, recital 2. 
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3. Content of Study 
 
 
3.1.  Methodology and Aims  

 
A study of this nature cannot expect to yield firm empirical conclusions. Instead it 
aims to identify broad patterns or trends in Member State application of certain parts 
of the Qualification Directive. Due to its small scale and subjective approach, the 
survey’s findings should not be regarded as conclusive, but as indicating areas that 
may merit further research. 
 
The survey was distributed in late 2007 to practicing asylum lawyers selected from 
the ELENA network, and completed during the first half of 2008. In most countries, a 
single respondent completed the survey based on an overview of national law and 
practice. In some cases, respondents elected to enlist the advice of others with 
expertise in particular areas. ECRE staff also updated a few parts of the study and this 
summary to reflect changes of law that occurred after the contributions were received 
from Greece, the Netherlands, and Portugal. 
 
As Member States transposed differing combinations of the directive’s non-
mandatory provisions, this survey does not always provide direct comparisons 
between national laws. Usually, answers to particular questions on the survey fell into 
a small number of broad groups, largely reflecting “schools of thought” in pre-
existing European law. In many cases, again probably as a reflection of gaps and 
overlaps in prior practice, a significant number of Member States reported no actual 
use of particular provisions (often accompanied by a literal transposition of those 
provisions). The study began when several states had yet to transpose the directive, 
and transposition continued as the study progressed. The outcome is a snapshot of the 
Qualification Directive as it came into use from the end of its transposition period 
through to the middle of 2008. 

 
3.2. Structure 
 
The provisions this study focuses on were identified in consultation with the ELENA 
coordinators as particularly important for guaranteeing sufficient protection. National 
representatives or ELENA coordinators then provided answers based on national law 
and practice to 42 questions concerning the following provisions:  
 

• Article 4 on the assessment of facts and circumstances  
• Article 6 on actors of persecution or serious harm 
• Article 7 on actors of protection  
• Article 8 on internal protection 
• Article 9 on acts of persecution 
• Article 10 on reasons for persecution  
• Article 12 on exclusion from refugee status  
• Article 14 on revoking, ending, or refusing to renew refugee status  
• Article 15 on serious harm  
• Article 17 on exclusion from subsidiary protection 
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• Article 19 on revoking, ending, or refusing to renew subsidiary protection  
• Articles 20-34 on content of protection (focus on Arts. 23, 26, and 27 only) 
 

Nineteen EU Member States were surveyed: Austria, Belgium, Bulgaria, the Czech 
Republic, France, Germany, Greece, Hungary, Ireland, Italy, Luxemburg, the 
Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Sweden,9 and the United 
Kingdom. In most of these, asylum authorities or courts have referred to the directive 
in their decisions. Norway was included in the survey as well, because recent 
Norwegian legislation was broadly modelled on the directive. 
 
This paper summarises the study, focusing on the provisions of the directive that 
present contrasts in state practice, or appear particularly problematic from a human 
rights point of view. Section 3.3 relates to evidentiary assessment, focusing on the 
obligations the directive imposes on protection seekers and state authorities, and the 
consequences for an applicant of non-compliance. Section 3.4 reviews the 
implementation of the provision covering non-state actors of persecution, which 
should improve the situations of many asylum seekers in states that had not applied 
this concept before, then focuses on the implementation of non-state actors of 
protection and the internal protection alternative (IPA), extensive use of which can 
deprive refugees of international protection. Section 3.5 looks at refugee status, 
emphasising the interpretation of “particular social group,” as well as exclusion from 
and revocation of status, and section 3.6 covers subsidiary protection. Finally, section 
3.7 studies the social rights accompanying refugee status and subsidiary protection, 
focusing on three rights that have significant influence on integration: the rights to 
family reunification, to work, and to education. 
 
A summary of each article is accompanied by a brief discussion of the related 
findings, and recommendations regarding how states could more closely align their 
practices with their international obligations. An annex lists the recommendations 
ECRE has drawn from its findings, a second annex provides the questions presented 
in the survey, and a third annex provides a compilation of the answers to the survey. 
Following the publication of this study, ECRE will offer further analysis to inform the 
discussions leading to amendments of the Qualification Directive, as part of the 2nd 
phase of building the Common European Asylum System. 
 
3.3 Assessment of Evidence 

 
Article 4 – Assessment of facts and circumstances 
 
This article introduces rules for the evidentiary assessment of protection claims. Most 
of its provisions, especially those emphasising the importance of individual 
statements and requiring authorities to assess the relevant elements of the application 
“in cooperation with the applicant,” will probably raise protection standards. 
However, some provisions have the potential in practice to limit the procedural rights 
of applicants. The provisions that allow states to assess evidence based on the timing 
of the application (paragraph 5(d)), and to require the applicant to provide all 

                                                 
9 At the time of publication, Sweden is the only Member State bound by the directive that has not yet 
transposed it. 
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“relevant elements” of his application or “satisfactory explanation” for their absence, 
are of particular concern. 
 
In many countries implementation of article 4 brought rules of evidentiary assessment 
into asylum law for the first time, e.g. Italy, Slovakia and the UK in relation to article 
4(5). In Luxemburg, legislation formalised rules established by jurisprudence, and in 
Hungary it refined existing rules to make them more detailed and explicit. 
 
Article 4(1)  
 
The article allows Member States to require that applicants submit all elements 
needed to substantiate an application for international protection “as soon as 
possible.” It also imposes a duty on the authorities to assess the relevant elements 
of the application in cooperation with the applicant.  
 
Implementation of the article 
 
Austria, the Czech Republic, Germany, Greece, Ireland, Italy, Luxemburg, the 
Netherlands, Poland, Romania, Slovenia, Sweden and the UK oblige applicants to 
submit all elements required to substantiate the application. Some countries simply 
require an asylum seeker to take the initiative to provide all information relevant to 
the claim. Where there is no formal obligation to submit all necessary elements, in 
France the more details the applicant provides about personal and country of origin 
conditions, the better the prospects of protection, and in Belgium the law allows for 
“punishment” (through e.g. detention or rejection) of claimants who fail to meet time 
limits for submitting an application. Most other countries apply general provisions of 
administrative law, requiring asylum seekers to provide all available information and 
evidence concerning their claims such as identity documents or certificates, and to 
identify reasons for the fear of persecution. In Slovenia state authorities must assess 
the actual situation ex officio. Finally, failure to provide all necessary elements can 
often lead to a determination that the applicant is not credible, for example in the 
Netherlands, Poland and the UK.10 
 
Duties of the authorities 
 
The obligation imposed by the directive on authorities “to assess the relevant 
elements of the application” reflects well-established international practice.11 In all 
surveyed countries the law imposes such a duty. In Austria, Bulgaria, Hungary, 
Ireland, Luxemburg, Poland and Slovenia this obligation is not always fulfilled in 
practice, leading to annulment of decisions by appellate courts. Obligations imposed 
on authorities vary from a requirement to merely conduct an interview, to an 
obligation to gather all relevant information concerning the case and assess the claim 
on individual basis. In some countries like the Czech Republic and Portugal, such 
obligations derive from general provisions of administrative law.  
 

                                                 
10 See survey answers to question 7b, below. 
11 UNHCR, Handbook on Procedures and Criteria of Determining Refugee Status, Geneva 1992 
(‘UNHCR Handbook’), para. 196. 
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Definition of ‘cooperation’ 
 
Most of the surveyed countries require cooperation from the applicant, although many 
do not specifically define the term. An applicant in Germany must provide all 
information, including available documents. Failure to comply may result in 
disregarding facts produced at a later stage, in particular if it would delay the decision. 
In Irish jurisprudence cooperation between an applicant and the decision maker is 
treated as a shared burden of proof.12 In Poland an asylum seeker is obliged to 
cooperate with refugee status determination (RSD) authorities in providing all 
necessary evidence, and must be present at interviews. In Portugal national asylum 
law does not refer specifically to cooperation as in article 4(1), but in practice 
applicant and examiner share a duty to assess all relevant elements of the application.  
 
Definition of ‘as soon as possible’  
 
Of the countries that transposed article 4(1) only Austria, Belgium, Luxemburg, 
Romania, Slovenia and the United Kingdom have interpreted the term “as soon as 
possible.” In Germany, asylum seekers must present themselves “without culpable 
delay.”13 State practice varies from requiring that evidence be provided without 
unnecessary delay (Austria), or as soon as reasonably possible (Ireland), to setting 
specific dates. In the regular procedure in Slovenia, all evidence must be submitted by 
the time the personal interview is completed, while in the accelerated procedure, the 
determining authority must set a date for the submission of evidence. Belgium also 
imposes time limits, which depend on the legality of the entry or stay on the territory. 
In France the asylum decision is based on documents available to the authorities at 
the day of taking the decision; claimants must justify later submissions. In the United 
Kingdom documentary evidence should be submitted within 5 days of the substantive 
interview, unless good reasons can be given for the delay.  
 
ECRE has recommended that asylum seekers be granted reasonable time to prepare 
and provide all necessary evidence for the determination procedure.14 In most 
countries, however, lack of evidence or its late submission is in practice counted 
against the applicant’s credibility. 
 
Article 4(2) 

Article 4(2) enumerates the elements the applicant should provide to comply 
with paragraph 1. These consist of “the applicant's statements and all 
documentation at the applicant’s disposal regarding the applicant's age, 
background, including that of relevant relatives, identity, nationality(ies), 
country(ies) and place(s) of previous residence, previous asylum applications, travel 
routes, identity and travel documents and the reasons for applying for international 
protection.” 

                                                 
12 As set out in UNHCR Handbook, para. 197. 
13 Unverzüglich – this term is not defined in asylum law, but is generally recognised in the German 
Civil Code. 
14 See ECRE, The Way Forward: Towards Fair and Efficient Asylum Systems in Europe, September 
2005, http://www.ecre.org/files/ECRE%20WF%20Systems%20Sept05.pdf. 
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Implementation of article 4(2) 

Bulgaria, Greece, Italy, Luxemburg, Romania and Slovenia transposed this article 
literally, but the same or similar elements are required in most of the other surveyed 
countries, except the Czech Republic and Slovakia. In this latter group these 
evidentiary requirements are not mentioned in the law; instead, it is left to individual 
judges or administrators to specify what types of evidence applicants should provide 
to substantiate their applications. Dutch law requires not all documents at an 
applicant’s disposal, but all existing documents, as well as all documents that should 
have been at the applicant’s disposal. 
 
Article 4(3) 
 
Article 4(3) establishes the factors to be considered in evaluating an application 
for international protection, and emphasises that each application must be 
considered on an individual basis.  
 
Individualised assessment and the use of Country of Origin Information (COI) 
 
All countries require individualised assessment of each claim, in accordance with 
international standards; in some countries, however, many issued decisions are 
standardised in practice. Most of the countries explicitly require (either in legislation 
or jurisprudence) that an individualised assessment accompany the use of COI. The 
Czech Republic does not make such a link. Although Portuguese legislation does 
not explicitly require it, an individualised assessment is implicit in the obligation to 
consider the risk of persecution based on the applicant’s personal circumstances.15 
 
Use of COI in law and jurisprudence  
 
Objective COI is essential for the accurate examination of an asylum claim. The 
availability and use of COI vary across the surveyed countries. In some of them, like 
Austria, Hungary, Romania and the UK, the requirements for establishing a COI 
database and using COI are provided by law. In others, COI is used in practice to 
substantiate the case, and it is also generally used to assess the applicant’s credibility. 
In some countries like the UK, the regulations concerning COI and databases are well 
developed but in others such as Italy, the use of COI is still limited, and applicants do 
not have access to the reports used by the administrative body. The Hungarian 
legislation in particular reflects high standards, as it specifically indicates COI as 
mandatory evidence and provides detailed guidance for its research and use.16 
 
Article 4(4) 
 
Article 4(4) confirms the role of previous persecution or serious harm as an 
“indication of the applicant's well-founded fear of persecution or real risk of 

                                                 
15 See article 18(2)(b) of Law number 27/2008 of 30th June 2008. 
16 Under this law, COI should be legally relevant, up-to-date, balanced, based on a variety of 
governmental, non-governmental and international sources, etc. 
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suffering serious harm, unless there are good reasons to consider that such 
persecution or serious harm will not be repeated.” 
 
Implementation of article 4(4) 
 
This provision is recognised in all countries except Bulgaria. In Ireland, Poland, 
Romania, Slovakia and the UK it is recognised in the legislation, and it is recognised 
in practice in the rest of the countries. This is a new practice in some countries, such 
as Slovenia; the Slovenian authorities once considered only continuous torture or 
torture conducted over a long period of time to be persecution. By contrast, in Italy 
past persecution, but not the fear of persecution, was previously taken into account. In 
cases of particularly harsh previous persecution, France applies a higher standard, in 
not requiring fear of persecution at the time of application. 
 
According to the directive, past persecution or threats of persecution support an 
applicant’s well-founded fear of future persecution “unless there are good reasons to 
consider that such persecution or serious harm will not be repeated.” Outside of a 
few countries such as Germany and the UK, however, there are few well-defined 
judicial tests describing how to apply this provision. In Germany the judicial test is 
whether there is “sufficient safety from repeated persecution.” The UK Court of 
Appeal held that decision-makers should not exclude any past events from 
consideration when assessing future risk, unless the decision maker is satisfied 
beyond real doubt that they did not occur.17  
 
Article 4(5) 

Article 4(5) establishes conditions under which an applicant’s statements must be 
deemed credible even in the absence of “documentary or other evidence.” 

Implementation of article 4(5) 

Twelve countries require the applicant to fulfill the conditions mentioned in article 
4(5) in order to substantiate his credibility. Bulgaria, Ireland, Italy, Slovakia, 
Slovenia, Sweden and the UK have transposed it literally. Only a few countries do 
not apply this paragraph (the Czech Republic and Hungary) or some of its 
provisions (for example France did not transpose point (d)).  
 
In the Netherlands, policy rules are stricter than this article allows in cases 
concerning undocumented asylum seekers, as well as for non-nationals using forged 
documents, residing irregularly or constituting a security threat.18 In such cases an 
asylum application can be considered credible if it contains no gaps, vagueness, or 
inconsistencies in relevant details; the asylum account must have a “positive 
persuasiveness.” 
 
ECRE has expressed concerns about article 4(5)(b) and (d) (respectively, requiring the 
applicant to justify the absence of relevant evidence, or failure to apply for protection 

                                                 
17 Karanakaran,  (2000) ImmAR271. 
18 This is true for further categories of aliens according to Section 31 of the 2000 Aliens Act. 
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at “the earliest possible time”), as they do not take into account that asylum seekers 
often have to flee their country without an opportunity to collect documents, and also 
often have valid reasons for not immediately applying for asylum.19  
 
Principle of the “benefit of the doubt” 
 
According to established international practice, the applicant should enjoy the benefit 
of the doubt when all available evidence has been checked and when the examiner is 
satisfied as to the applicant's general credibility.20 This principle is applied in most of 
the surveyed countries, but not in the Czech Republic, France, Germany, Italy, the 
Netherlands, Poland and Slovakia. In some countries, e.g. Hungary, Luxemburg 
and Slovenia, it is used only in very exceptional cases. 
 
Recommendations: 
 
1. Member States should not automatically consider lack of documents or their late 
submission as evidence of insufficient cooperation or lack of credibility. Late 
submission of evidence should not be allowed to preclude consideration of that 
evidence.  
     
2. The Refugee Convention does not permit states to sanction refugees for a 
perceived lack of cooperation in any stage of the asylum determination process. 
Member States should not apply sanctions against applicants merely for failure to 
submit all available evidence, or to submit evidence in a timely manner. 
 
3. Decision makers should be required to obtain, and treat as legally relevant, 
objective, up to date and transparent Country of Origin Information (COI). The 
COI used in arriving at decisions should be available to asylum applicants and their 
representatives. In the event of a negative decision based on COI, the decision 
maker should be required to indicate to the applicant in writing the information 
used to support that decision. The EU should establish and maintain a common, 
independent, and publicly available COI database. 
 
4. The applicant should enjoy the benefit of the doubt if all available information 
has been examined and the applicant has shown a reasonable fear of persecution. 
Credibility analysis should be related to relevant aspects of the claim and based on 
trustworthy evidence. In the event of an adverse credibility determination, asylum 
seekers should be allowed to clarify the information they have provided. 
 

                                                 
19 ECRE, Information Note on the Qualification Directive, p. 6 
20 UNHCR Handbook, paras. 203-204. 
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3.4 Actors of Persecution and Protection 
 
Article 6 – Actors of persecution or serious harm 

Article 6 defines actors of persecution or serious harm as the state, parties or 
organisations controlling the state or a substantial part of its territory, and non-
state actors, if it can be demonstrated that the state and other actors including 
international organisations are unable or unwilling to provide protection. 

Inclusion of non-state actors of persecution in the directive broadened the refugee 
definition in countries such as Germany. The interpretation and use of this provision 
should however be consistent with the Refugee Convention. 
 
Implementation of article 6 
 
Belgium, the Czech Republic, France, Germany, Hungary, Ireland, Italy, 
Luxemburg, Poland, Romania, Slovakia, Slovenia and the UK transposed article 6 
literally. In other countries the concept of actors of persecution or harm is defined by 
jurisprudence or recognised in practice. In Poland, jurisprudence and administrative 
practice regarding non-state actors of persecution as defined in article 6(c) are 
inconsistent with each other. 
 
Use of the “non-state actors” concept in practice 
 
In most of the countries surveyed, groups such as families, clans, tribes, mafias, rebel 
groups, etc., are recognised as non-state actors. Hungary, Italy, Luxemburg, Poland 
and Romania have applied the non-state actors principle in situations such as in 
Somalia, where no protection is available because state authorities effectively do not 
exist.21 
 
The survey did not reveal much information about types of non-state actors that are 
not recognised in practice. In Poland, however, organisations like militias, 
paramilitary groups, criminal groups (e.g. mafia), and tribes are often not recognised 
by authorities. Moreover, as a rule, perpetrators of domestic violence or honour 
crimes are not considered to be non-state actors of persecution. Similarly, non-state 
perpetrators of domestic violence and genital mutilation are not recognised as leading 
to refugee status in the Netherlands, although victims of these practices can receive 
subsidiary protection. Refusal to recognise refugee status arising from gender-based 
persecution that the state cannot or will not prevent is an unusual practice in the EU, 
and runs contrary to the modern mainstream understanding of “particular social 
group” in the context of the Refugee Convention. 
 

                                                 
21 See e.g., European Country of Origin Information Network (http://www.ecoi.net/somalia); UK Home 
Office-Border Agency, Country of Origin Information Report: Somalia, 30 July 2008 
(http://www.homeoffice.gov.uk/rds/pdfs08/somalia-080808.doc). 
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Recommendations: 
 
5. Member States should accept that the absence of a functioning state authority 
demonstrates that no state authority is able or willing to provide protection against 
persecution or serious harm. 
 
6. A broad and inclusive interpretation of the Refugee Convention, which the 
Qualification Directive aspires to, must recognise gender-based persecution such as 
genital mutilation or domestic violence as persecution based on membership in a 
particular social group. 
 
Article 7 – Actors of protection 
 
Protection may be provided by a state or by parties, including international 
organisations, controlling the state or a substantial part of its territory. 
Protection is “generally provided” when those actors “take reasonable steps to 
prevent [persecution or serious harm], inter alia, by operating an effective legal 
system for the detection, prosecution and punishment of acts constituting 
persecution or serious harm, and the applicant has access to such protection.” 
 
ECRE has emphasised that the use of non-state actors of protection per se raises 
concerns, as currently only states can be parties to international human rights 
instruments.22 This makes it impossible for persons within their jurisdiction to hold 
non-state entities internationally responsible for ensuring that human rights standards 
are safeguarded. 
 
Implementation of article 7 
 
Despite these concerns, most of the surveyed countries have implemented article 7. In 
some of them actors of protection are not defined in legislation. Only Hungary, 
Portugal and Sweden do not recognise protection by non-state actors.  
 
Use of concept of non-state actors of protection in jurisprudence 
 
In Austria, France, Germany, Luxemburg, Norway and the UK there have been 
cases concerning non-state actors of protection, mostly referring to UN bodies such as 
UNMIK in Kosovo, or UNHCR camps, or organisations such as the Red Cross. In 
Germany, the definition depends on the political situation in the country and there is 
no systematic designation of organisations considered able to provide protection. In 
France, for example UN missions established under Chapter VII can be actors of 
protection (e.g. Bosnia, Kosovo), but those under Chapter VI cannot (e.g. Haiti). 
  
Article 7(2) – definition of protection 
 
Rather than requiring that a non-state actor actually protect a claimant, article 7(2) 
merely requires that such an actor “take reasonable steps” to prevent persecution or 
serious harm. Protection is defined in accordance with this article in Austria, 
                                                 
22 ECRE, Information Note on the Qualification Directive, p. 7. 
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Belgium, the Czech Republic, Germany, Ireland, Italy, Luxemburg, Slovakia and 
the UK. A positive trend is the application of higher standards by Austria, Belgium, 
France, Hungary, Ireland, Luxemburg, the Netherlands and the UK, especially in 
requiring that the protection offered by non-state actors be effective, but nonetheless 
the concern remains that unlike states, non-state actors cannot be held accountable to 
binding human rights obligations. In Germany, Greece and Poland there is no 
relevant practice. In Slovenia, as a rule, the refugee status determination authorities 
take into account the legal system as such and not the applicant’s actual access to 
legal remedies.  
 
Recommendations: 
 
7. Member States should not use the concept of non-state actors of protection to 
deny refugees asylum in Europe. 
 
8. Member States should use their right to implement higher standards when 
applying article 7(2), and evaluate the actual availability of protection, rather than 
merely whether the state of protection “take[s] reasonable steps to” prevent 
persecution or serious harm. 
 
Article 8 – Internal protection 
 
Article 8 allows Member States to refuse protection if they determine that the 
applicant would not be in undue danger in a part of the country of origin, and 
the applicant “can reasonably be expected to stay in that part of the country.” It 
does not, however, preclude the application of this internal protection alternative 
(IPA) when persecution emanates from state actors. Finally, Member States may 
apply the IPA “notwithstanding technical obstacles to return” (article 8(3)). 
 
Implementation of article 8(1), (2) 
 
Internal protection is applied in accordance with article 8(1) in all countries surveyed 
except Italy, Norway, and Portugal. In France it is applied very seldom, mostly to 
claimants who actually lived in another part of the country of origin. 
 
According to the survey, implementation of article 8 has not lowered the number of 
people granted protection in Austria, Belgium, Bulgaria, Czech Republic, Italy, 
Luxemburg and the Netherlands, of the countries that apply the IPA. In others the 
situation is unknown, for lack of relevant jurisprudence. All surveyed countries that 
use the IPA apply it to subsidiary protection as well as to refugee status.  
 
Requirement of reasonableness in application of IPA 
 
ECRE has welcomed the directive’s requirement that “the applicant can reasonably 
be expected to stay in that part of the country,” but remains concerned that it fails to 
provide guidance as to how to interpret “reasonably.”23 The requirement of 
reasonableness does not appear in general in the surveyed countries, but it often 

                                                 
23 ECRE, Information Note on the Qualification Directive, p. 7. 
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derives from the requirement to consider the individual circumstances of the case 
(although there is no such requirement in Bulgaria, the Czech Republic, Italy, and 
Slovenia). In most of the countries the IPA is evaluated based on the general and 
individual circumstances of the case as well as factors such as a lack of threat of 
persecution or serious infringement of human rights, existence of family or other 
rights, and ability to support basic needs. Some jurisprudence refers directly or 
indirectly to UNHCR guidelines, and in Hungary, Luxemburg and Romania those 
guidelines are reflected in national law. In Belgium, Germany, Ireland and the UK 
they are reflected in jurisprudence. In Sweden the guidelines are applied in general 
but not in Afghani and Iraqi cases. 
 
Individualised determination 
 
The survey shows that in most of the countries’ legislation the IPA is recognised on a 
case-by-case basis, after consideration of the merits of the claim. Bulgaria, 
Germany, Ireland, Romania, Slovenia,24 and Poland (where the fact of registration 
of Chechens in Russia is considered a basis to apply the IPA) apply the IPA both 
case-by-case and as a blanket policy in relation to particular countries of origin. 
 
States as actors of persecution 
 
Even though refugees can rarely if ever expect durable protection anywhere in their 
countries of origin when the state is the actor of persecution, Austria, Belgium, 
Bulgaria, Germany, Ireland, the Netherlands, Poland, Romania, Slovakia, 
Slovenia and the UK nonetheless apply the IPA in such situations. Hungarian 
legislation adheres to a broad and inclusive understanding of international law in that 
it explicitly forbids such use of the IPA. In the UK, the instructions for migration 
officers state that the “sufficiency of protection” concept does not apply where the 
state or an organisation controlling the state is the actor of persecution. 
 
Article 8(3) 
 
States should not apply the IPA when applicants cannot return due to technical 
obstacles.25 Most of the surveyed countries indeed have not transposed this provision, 
but the Czech Republic, Germany, Luxemburg, Slovakia and the UK have. 
Technical obstacles mentioned in the guidelines or jurisprudence of those countries 
include for example “lack of transport links” in Germany,26 or in the UK problems 
with documentation needed to facilitate return, or problems temporarily affecting the 
possibility of return, such as natural disasters.  

                                                 
24 This practice appears to contravene Slovenian law, which requires that personal circumstances be 
considered. 
25 ECRE, Information Note on the Qualification Directive, p. 8.; ECRE, Submission from the European 
Council on Refugees and Exiles in response to the Commission’s Green Paper on the Future Common 
European Asylum System (COM (2007) 301), September 2007 (‘Green Paper Response’), 
http://www.ecre.org/files/ECRE%20Green%20paper%20response%20final%20-
%20Read%20only.pdf, p. 18. 
26 According to the guidelines of the Ministry of Interior. 
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Right to alternative status 
 
When the IPA is applied in accordance with article 8(3), an alternative status, such as 
temporary residence permit, tolerance visa or tolerated status may be granted in the 
Czech Republic, Germany, Luxemburg, Poland and Romania. In Germany by 
contrast, the aliens’ authority does not grant residence permits to people who cannot 
return to their country of origin. In other countries, those who cannot be deported due 
to technical obstacles are tolerated in practice without having any rights. Asylum 
seekers who for reasons beyond their control cannot return should not be left in such a 
‘legal limbo.’ Member States should instead grant them an alternative legal status.27 
 
Recommendations: 
 
9. When applying the IPA, states should always ascertain that the country of origin 
would provide sufficient, accountable, and durable protection. 
 
10. Member States should not apply the IPA when the state is the actor of 
persecution, or the persecution is in any way imputable to the state. 
 
11. Member States should not apply the IPA as a blanket measure, as this 
contravenes the requirement to consider each asylum application on its merits. 
 
12. Member States should not apply the IPA when return is in fact impossible due 
to technical obstacles.  Without access, no IPA exists. 
  
13. States that use article 8(3) to refuse protection despite technical obstacles to 
return should provide an alternative legal status to those who cannot return. 
 
3.5 Refugee Status 
 
Article 9 – Acts of persecution 
 
Article 9(1) defines acts of persecution with reference to the fundamental rights 
protected by the European Convention on Human Rights (ECHR). The 
provisions in Article 9(2) defining persecution based on acts of a gender-specific 
or child-specific nature or acts of mental or sexual violence represent a 
particularly positive step. 
 
Implementation of article 9 
 
The definition of acts of persecution was transposed literally in Belgium, Ireland, 
Italy, Luxemburg, Poland, Romania, Slovakia, Slovenia and the UK. In Bulgaria 
and Hungary the definition has been partially adopted, and in Austria and France 
the law refers to the Refugee Convention.  
 

                                                 
27 See ECRE, The Way Forward: The Return of Asylum Seekers whose Applications have been Rejected 
in Europe, June 2005, http://www.ecre.org/files/return.pdf, pp. 25-27. 
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Article 9(2) 
 
Germany, Hungary, Ireland, Italy, Luxemburg, Romania, Slovakia and Slovenia 
have transposed the examples of acts of persecution listed in article 9(2) literally. 
Others countries have implemented them partially or not at all. For example in 
France, the authorities seem to have a broader understanding than article 9(2)(e) 
because acts of persecution can take the form of prosecution or punishment for refusal 
to perform military service in a conflict for political, religious or ethnic reasons. On 
the other hand, in Poland the Office for Aliens does not consider such refusal to 
perform military service as grounds for refugee status. 
 
Article 10 – Reasons for persecution 

Article 10 enumerates the reasons for persecution that Member States must 
consider in evaluating the risk of persecution. The article describes a particular 
social group as requiring that an applicant both share an innate characteristic 
that cannot reasonably be changed (ejusdem generis), and be viewed by society as 
a member of a distinct group (social perception test).  

ECRE has previously expressed concern about this approach, as it can result in the 
denial of status to particular social groups who are defined by an innate characteristic 
but which are not seen as set apart from society, or vice versa.28 

Implementation of article 10 
 
State practice varies, as does the directive’s impact on national legislation and 
jurisprudence. Legislation in Greece, Hungary, Ireland, Luxemburg, the 
Netherlands, Norway, Romania and Sweden requires fulfilment of only one of the 
criteria from article 10 (innate characteristic or social perception), in keeping with the 
majority view of international law. Austria and Portugal apply this definition in 
jurisprudence. Belgium, the Czech Republic, France, Germany, Poland, Slovakia, 
Slovenia and the UK require fulfilment of both criteria. The implementation of the 
directive has left the definition of a particular social group unchanged in seven 
countries. Inconsistency can be seen in the national decisions of courts or authorities 
within some Member States, such as Poland. 
 
The German definition of persecution solely for reasons of gender as persecution for 
membership in a particular social group is worth noting. It encompasses such cases as 
female genital mutilation, forced marriages and honour crimes. 
 

                                                 
28 ECRE, Information Note on the Qualification Directive, p. 10; ECRE, Green Paper Response, p. 18.  
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Recommendations: 
 
14. “Particular social group” should be interpreted in a broad and inclusive way. 
 
15. Member States should use the flexibility afforded by the words “in particular” 
in article 10(1)(d) to grant protection based on either an innate characteristic or 
social perception, rather than requiring both, as the remainder of article 10(1)(d) 
appears to indicate. This interpretation is consistent with the Refugee Convention, 
in that protection is provided solely on the basis of an innate characteristic, but if a 
persecutor perceives that characteristic, then whether or not an individual actually 
possesses the characteristic is immaterial to the risk of persecution. 
 
Article 12 - Exclusion 
 
Article 12 sets out criteria for exclusion from refugee status and is broadly based 
on article 1F of the Refugee Convention. It adds language requiring the exclusion 
of those who “instigate or otherwise participate in” the types of crimes referenced 
in the article, which could lead states to exclude persons who lacked the intent to 
commit such crimes and thus could not be deemed individually responsible 
under international criminal law.  
 
ECRE has frequently recommended that exclusion clauses be narrowly interpreted,29 
due to the extremely serious consequences that can ensue from a refusal of 
international protection, and is also concerned by the lack of safeguards to ensure that 
exclusion is based solely on the asylum seeker’s personal and knowing conduct.30 At 
the same time, because of the severity of the acts that properly lead to exclusion, 
Member States bear a duty to establish criminal jurisdiction over them, and duly 
prosecute their perpetrators. 
 
According to the survey replies, the transposition of the directive has not led to an 
increased use of exclusion in many countries. In Hungary, Poland and Portugal the 
situation is unknown due to a lack of case law. Exclusion has increased in Italy, 
where new exclusion criteria have been introduced since transposition, and in 
Germany, but this latter relates to new anti-terrorism legislation, not to the directive.  
 
Implementation of article 12 
 
Most surveyed countries apply the exclusion criteria in accordance with article 12. 
Only in Belgium, Hungary, France and the UK does the law directly refer to the 
Refugee Convention. In Austria and Germany the law provides additional criteria 
for exclusion that are not found in article 1F of the Refugee Convention, and thus 
causes violations of that Convention, and UK law has the same effect. 
  
In some countries such as Germany or the UK exclusion clauses are used in the 
context of alleged terrorist activities. In the UK a separate institution has been 

                                                 
29 ECRE, Position on Exclusion from Refugee Status (March 2004) (‘Position on Exclusion’); ECRE, 
Information Note on the Qualification Directive, p. 10. 
30 Ibid. 
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established to process security cases. The Secretary of State can certify for a specific 
case the application of article 1F or article 33(2) of the Convention and declare an 
asylum applicant's removal “conducive to public good.”31 An appeal against a 
rejection can only succeed if the Special Immigration Appeals Commission rejects the 
Secretary of State's application of the exclusion clauses. Although the practical 
implications of these amendments are not yet clear, there is a danger that mere low-
level support or association with alleged "terrorist" organisations may lead to 
exclusion and expulsion without consideration of the asylum request. 
 
Protection from refoulement 
 
Sometimes a person excluded from refugee status cannot be deported due to a risk of 
violation of international human rights instruments, particularly article 3 of the 
ECHR. People in such situations should be granted a form of legal status. The survey 
shows that Hungary, Norway, Poland, Sweden and the UK indeed allow applicants 
in this position to stay legally. In Belgium, France, Germany and the Netherlands, 
excluded people are usually tolerated, but often without any rights or status.  
 
Interpretation of various provisions  
 
The study does not reveal much about the interpretation of concepts used in article 12 
such as “particularly cruel actions,” “instigate or participate” and “acts contrary to 
the purposes and principles of the United Nations,” due to a lack of case law. In 
legislation, the surveyed countries have adopted a range of definitions of “particularly 
cruel actions.” For example in Slovenia the concept relates to crimes for which the 
prescribed sentence is longer than 3 years. In France the authorities take into account 
not only the seriousness of the acts but also the objective purposes of their authors and 
the legitimacy32 of the violence used.33 Likewise, Germany, Italy, Romania and 
Slovenia define “instigate or participate” with reference to their criminal laws. 
Authorities in Poland and the Netherlands refer to the Rome Statue of the ICC. 
Member States should define these terms with reference to accepted standards of 
international law, rather than national criminal codes. 
 
“Acts contrary to the purposes and principles of the United Nations” are defined in 
accordance with recital 22 of the directive in Italy, Luxemburg, the Netherlands, 
Romania and the UK.34 The laws in Austria, Belgium, Hungary and France 
implement this concept by referring directly to Refugee Convention article 1F.35 
 

                                                 
31 Section 33 of the Anti-Terrorism, Crime and Security Act 2001 (ATCS). As discussed in the next 
section of this summary, this use of article 33(2) necessarily violates the Convention, as it conflates the 
principles of exclusion and expulsion. Section 34 of the ATCS explicitly forbids the application of a 
balancing test for article 1F, meaning that the gravity of the fear or threat of persecution cannot prevent 
exclusion 
32According to the UNHCR translation of the Conseil d’Etat decision,  (CE, 28 February 2001, S.). 
33 France uses exclusion clauses in accordance with article 1(F) of the Refugee Convention. The 
Conseil d’Etat has recently pronounced proponents of the Liberation Tigers of Tamil Eelam (“Tamil 
Tigers”) who participate directly or indirectly in the decision, preparation and execution of terrorist acts 
fall under the scope of article 1(F)(c) of the Refugee Convention. 
34 Recital 22 refers to the UN Charter and the UN resolutions concerning terrorism. 
35 The Hungarian Asylum Act, however, directly invokes recital 22 in its preamble. 
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Evidence of a confidential nature 
 
Exclusion from protection on the basis of confidential evidence (as allowed by article 
12(3)) is not used in most countries. In Germany such evidence is used for refugee 
status determination if the authorities deem it necessary, but reportedly this does not 
occur in many cases. In Poland, denial of refugee status on the basis of article 12 is 
sometimes based on confidential information, thus no reasons for exclusion are given. 
 
Exclusion of family members 
 
Although the directive does not forbid the automatic exclusion of family members of 
people excluded from refugee status, the study showed that in all countries family 
members in such cases have their claims considered on an individual basis. In 
Sweden excluded people usually get temporary permission to stay with the family.  
 
Recommendations: 
 
16. Member States should apply the exclusion clauses narrowly, on grounds 
relating only to acts contrary to international human rights principles, and civil 
crimes of the most serious nature committed before admission to the host state. 
States should establish and exercise criminal jurisdiction over such acts and crimes. 
 
17. Properly excluded people who cannot be deported according to article 3 ECHR 
or other human rights instruments should receive an alternative status that allows 
them to remain and provides at least the basic social rights to which all people are 
entitled under international humanitarian law. 
 
18. States should not exclude applicants who “instigated or otherwise participated 
in” the commission of crimes if they are not individually responsible under 
international criminal law. 
 
19. Asylum seekers should not be excluded from protection on the basis of 
confidential evidence as such practices violate basic European principles of 
transparent and accountable decision making. 
 
Article 14 – Revocation of, ending of or refusal to renew refugee status 
 
Article 14(3), (4), and (5) lay out conditions for ending refugee status due to acts 
carried out by the refugee. Article 14(3) requires revocation of status when a 
refugee should have been excluded under article 12, or when his or her 
misrepresentation or omission of facts was decisive for the granting of refugee 
status. Under article 14(4), Member States may terminate refugee status when 
“there are reasonable grounds for regarding a refugee as a danger to the security of 
the state in which he or she is present” or “he or she, having been convicted by a 
final judgment of a particularly serious crime, constitutes a danger to the 
community.” Article 14(5) allows Member States to use article 14(4) to deny 
refugee status in cases where the status decision has not yet been taken. 
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Implementation of article 14 
 
This article raises very serious concerns. First, it is misleading to call article 14 a 
revocation article (as opposed to article 12, the exclusion article), because there is no 
meaningful difference between revocation and exclusion.36 Far more importantly, 
paragraph 14(4) lists national security concerns and conviction for a “particularly 
serious crime” as grounds for revocation of status. The Convention allows states to 
use those criteria not for exclusion, but rather to apply the much narrower sanction of 
revoking the right to non-refoulement.37 A refugee without Convention protection 
against refoulement nevertheless remains a refugee,38 and, if remaining on the 
territory of the host state, retains those Convention rights, other than non-refoulement, 
that accrue to a refugee lawfully present in a host state.39 Furthermore, even if such a 
refugee is returned to the country of origin, any family remaining in the host state 
must retain their refugee status under the Convention, insofar as it derives from their 
relationship to the returned refugee. Therefore, paragraph 14(4) purports to permit 
state practices that literally cannot fail to violate the Refugee Convention. 
 
Article 14(4) serves no purpose other than to attempt to expand the criteria for 
exclusion from refugee status in ways the Convention does not permit.40 Furthermore, 
the directive elsewhere allows Member States to revoke the right to non-refoulement 
for the reasons provided for that purpose in the Convention, and therefore the 
directive already supports all permissible uses of “danger to . . . security” or 
“particularly serious crime” analysis.41 Simply put, article 14(4) cannot lawfully be 
invoked. Paragraph 14(3) is also of concern because it requires the exclusion from 
status of a person recognised as a refugee who provided false or misleading 
information that proved decisive in the status determination process.42 Nonetheless, in 
most of the surveyed countries national law purports to permit the revocation of 
refugee status in accordance with articles 14(3) and (4).  

                                                 
36 The Convention mentions neither ‘exclusion’ nor ‘revocation,’ but instead specifies that the 
Convention “shall not apply” to someone falling under the terms of article 1F. “Shall not apply” can 
refer to exclusion (forward looking) equally as well as to revocation (backward looking). Therefore the 
distinction the Qualification Directive attempts to make between exclusion (article 12) and revocation 
(article 14) is without meaning. See ECRE, Information Note on the Qualification Directive, p. 11. 
Article 14 is, in all but name, an additional exclusion article. 
37 See Convention article 33(2). See also ECRE, Position on Exclusion, paras. 62-64. 
38 See e.g., UNHCR, Asylum in the European Union: A Study of the Implementation of the 
Qualification Directive, p. 94, November 2007. 
39 This legal fact can be quite significant, as instruments such as the ECHR or the Convention Against 
Torture might independently prevent refoulement. A refugee who loses the Convention right to non-
refoulement but cannot be returned to the country of origin has obviously undergone a process of law, 
and having been allowed to remain in the host state, remains lawfully present. See e.g., Celepli v. 
Sweden, UN Human Rights Committee No. 456/1991(an author’s application for refugee status was 
denied, but Sweden did not remove him, citing humanitarian grounds. The Committee considered that 
“following the expulsion order, the author was lawfully in the territory of Sweden”) (emphasis added). 
40 Convention article 1F provides an exhaustive list of the permissible reasons for exclusion. Exclusion 
from status on any grounds not found in 1F violates the Convention. See e.g., UNHCR, Guidelines on 
International Protection: Application of the Exclusion Clauses: Article 1F of the 1951 Convention 
relating to the Status of Refugees, para. 3, September 2003. 
41 Directive article 21(2). 
42 It is of course entirely possible that a refugee could provide false information that proved decisive, 
yet still be at risk of persecution for a Convention ground if returned, for reasons entirely unrelated to 
the evidence actually presented during status determination.  
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Only Belgium, France, Hungary and Poland have elected not to apply article 14(4). 
In Austria, Bulgaria, the Czech Republic, Germany, Hungary, Ireland, 
Luxemburg, the Netherlands and Sweden, in cases of revocation on the basis of 
security issues, the burden of proof lies explicitly on the state authorities. In the UK it 
is enough if the Secretary of State is “satisfied” that the applicant constitutes a 
security risk, but if exclusion is due to the applicant’s deception, then clear and 
justifiable evidence of deception is required. 
 
Definition of a ‘particularly serious crime’ 
 
Austria, Bulgaria, the Czech Republic, Germany, Hungary, Italy, Romania, 
Slovakia, Slovenia and the UK define “particularly serious crime” (article 14(4)(b)) 
with reference to the national criminal code. Some definitions refer to the severity of 
the punishment (e.g. Romania or Slovenia) while others (e.g. Italy) provide a 
specific list of crimes (such as murder, mafia affiliation, terrorism, import of weapons, 
some sexual crimes, some drug crimes). Such definitions encompass crimes that are 
not correctly considered “particularly serious” under the Convention, article 33(2). 
 
Implementation of article 14(5) 
 
Austria, Germany, Hungary, Italy, Luxemburg, Slovenia, Sweden and the UK 
have transposed article 14(5). Germany and the Netherlands are reported to have 
excluded applicants from refugee status before undertaking the basic refugee status 
analysis (this practice predates the implementation of the directive). According to 
German law,43 a person may be excluded from refugee status in the initial procedure, 
if the prerequisites of article 14(4) are met.  
 
Recommendations: 
 
20. Article 14(4) cannot be applied without placing the state invoking it in violation 
of the Refugee Convention. While article 14(4) does not require such violations, it 
purports to allow them. Therefore, Member States have no lawful alternative but to 
never apply article 14(4). 
 
21. For the purposes of article 21(2) (conditions under which Member States may 
refoule a refugee), the meaning of “reasonable grounds for regarding” a refugee 
as “a danger to the security” of a Member State should be carefully specified, to 
encourage compliance with the Refugee Convention. Similarly, Member States 
should define “particularly serious crime” with reference to recognised norms of 
international law, rather than national criminal codes. 
 

                                                 
43 Section 60(8)1 Residence Act.  
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3.6 Subsidiary Protection 
 
Article 15 – Serious harm 
 
Article 15 in conjunction with article 2(e) (definition of “person eligible for 
subsidiary protection”) establishes a new form of protection, granted to people 
facing a threat of serious harm but who do not qualify for refugee protection. 
According to article 15, “serious harm consists of (a) death penalty or execution; 
(b) torture or inhuman or degrading treatment or punishment of an applicant in the 
country of origin; or (c) serious and individual threat to a civilian's life or person 
by reason of indiscriminate violence in situations of international or internal armed 
conflict.”  
 
In relation to subsidiary protection the study focuses primarily on the implementation 
of article 15(c), which raises the most concerns regarding its compliance with human 
rights standards. The requirement to demonstrate an “individual threat” can cause 
difficulties in addressing the protection needs of those fleeing situations of 
indiscriminate violence.44 
 
Implementation of article 15  
 
Subsidiary protection is applied in all surveyed countries, all of which use a sequential 
procedure. In Germany it is also possible to apply only for subsidiary protection on 
humanitarian grounds. According to the survey replies, in most countries the 
introduction of subsidiary protection has not narrowed the class of applicants entitled 
to protection, nor has it increased the number of people left without status. In 
Romania and Slovenia, however, the implementation of subsidiary protection has 
effectively narrowed the range of reasons for which people could have been granted 
protection, relative to the possibilities under previous laws. 
 
Article 15(c) 
 
Article 15(c) has recently been used by Bulgaria, the Czech Republic and Slovakia 
to award subsidiary protection to significant numbers of Iraqis, Afghans and 
Chechens. State practices vary, however, and courts have been asked to interpret 
article 15(c) in 12 surveyed countries. 
 
Among the countries where courts have addressed the matter, the survey shows a 
tendency to narrow article 15(c) in relation to other non-refoulement provisions. For 
example in Germany, the Ministry of Interior guidelines require the violation of life 
or person to be “virtually unavoidable,”45 as required by the law in force prior to the 
directive. In Ireland the High Court confirmed that this provision requires a “different 
consideration” of the risk of serious harm than used to apply the previous legislation 
on non-refoulement, which was the primary source of complementary protection in 

                                                 
44 For more details see UNHCR, Statement on Subsidiary Protection Under the EC Qualification 
Directive for People Threatened by Indiscriminate Violence, http://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?docid=479df7472&page=search. 
45The exact term in German is “gleichsam unausweichlich.” 
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previous Irish law.46 UK jurisprudence limits article 15(c) so as to leave only a subset 
of civilians eligible for subsidiary (humanitarian) protection: those who can show that 
as civilians they face on return a real risk of suffering certain types of serious 
violations of international humanitarian law caused by indiscriminate violence. It does 
not cover purely criminal violence or indeed any other type of non-military violence, 
nor collateral violence caused by combatants targeting adversaries in a legitimate 
way. The principal question that must be examined is whether the evidence as to the 
situation in the applicant’s home area shows that indiscriminate violence there is of 
such severity as to pose a threat to life or person. If such evidence is lacking, then it 
will be necessary to identify personal characteristics or circumstances that give rise to 
a “serious and individual threat” to that individual's “life or person.” 
 
The European Court of Justice will soon interpret article 15(c), in response to 
questions submitted by the top Dutch administrative court.47 That court asked: 1) 
whether article 15(c) provides protection equivalent to article 3 of the ECHR, or 
offers additional protection, and 2) if it offers additional protection, what criteria 
determine eligibility for that protection. In September 2008 the Advocate General 
delivered his opinion,48 observing that article 15(c) must be interpreted independently 
from, although in the light of, the ECHR. In his view, there is a close connection 
between the degree to which an applicant is individually affected, and the seriousness 
of the indiscriminate violence. The more severe the violence, the less the need for an 
applicant to demonstrate an “individual threat.” 
 
Individual threat 
 
Austria, Belgium, the Czech Republic and Hungary have not transposed article 
15(c)’s requirement of an “individual threat.” The interpretation of this notion in the 
surveyed countries varies from Slovakia, which requires a particular degree of 
individual harm, to Austria and Poland, which require persecution targeting the 
applicant individually, to France, which requires that the applicant be at greater risk 
of harm than the general population. France, Germany, and the Netherlands refer 
directly to recital 26 of the directive’s preamble. 
 
In cases of armed conflict the Swedish authorities do not require an individual risk. In 
Germany, such a situation is usually addressed by a general deportation ban, but the 
German Länder (states) do not always proclaim such bans when they should. Without 
a ban, the Federal Office must assess each applicant’s risk on an individual basis, but 
the threshold of proof required to show that risk is very high. Some German courts 
have however directly applied article 15(c) and found that it is applicable in cases of 
generalised violence, as long as the applicant personally faces serious harm. In the 
UK, the examination of a threatened return (enforced or voluntary) must focus on its 
foreseeable consequences, taking into account the personal circumstances of the 

                                                 
46 H & Another v Minister for Justice, Equality and Law Reform, Judgment delivered 27/7/07. 
47 Council of State, 200702174/1, 12 October 2007. 
48 Case C465/07, M. Elgafaji, N. Elgafaji v Staatssecretaris van Justitie, Opinion of Advocate General 
Maduro, 9 September 2008, http://curia.europa.eu/jurisp/cgi-
bin/form.pl?lang=EN&Submit=Rechercher$docrequire=alldocs&numaff=C-
465/07&datefs=&datefe=&nomusuel=&domaine=&mots=&resmax=100 
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applicant,49 and the risk must be specific to the individual. Asylum applicants may 
find it difficult as a matter of evidence to demonstrate an individualised threat, with 
the result that imposing such a requirement can lead to their being returned to face 
serious harm for reasons unrelated to their actual protection needs. States should not 
require a demonstration of individual risk in situations of armed conflict. 
 
Indiscriminate violence 
 
In Bulgaria, the Czech Republic, Germany, Hungary, Ireland, Luxemburg, 
Poland and Slovakia this term has not yet been interpreted. In Germany it has been 
translated imprecisely as “arbitrary violence.”50 Some German courts discuss the 
concept of indiscriminate violence in conjunction with the term “internal armed 
conflict.” The issue has been discussed especially with regard to Iraqi nationals who 
did not qualify for refugee status. France uses the notion of “generalised violence” 
instead. The situation in Iraq was considered to be one of generalised violence, 
characterised by the perpetration of attacks, exactions and threats targeting some 
special groups. Other countries with generalised violence according to French 
jurisprudence are Somalia, Colombia and Sri Lanka.51 In Austria the term was 
interpreted as “violence that can affect everybody.” In the UK a general situation of 
violence in the country of origin is not sufficient to merit subsidiary protection.52  
 
Internal armed conflict 
 
Bulgaria, Hungary, Ireland, Italy, Luxemburg, Romania, Slovakia and Slovenia 
have not yet interpreted “internal armed conflict.” Elsewhere, interpretations range 
from referring to principles of international humanitarian law (Belgium and the 
Netherlands) to particular examples, such as parts of Iraq or Afghanistan (the Czech 
Republic, France and Germany), Chechnya (Poland), parts of Somalia (France and 
Germany), Sierra Leone (Portugal), Sri Lanka (France), Liberia (Portugal) or 
Colombia (France). In Germany, the classification depends on the intensity and 
duration of the conflict. Typically, civil or guerrilla wars constitute examples of 
internal armed conflict, but brief, local conflicts between armed bands do not. Sweden 
defines an internal armed conflict as a situation where armed factions hold control 
over a substantial part of the country in opposition to the state’s army. This concept 
has been interpreted restrictively, for instance requiring Iraqi applicants to prove that 
they are at a greater risk than the general population, or at least to show a causal link 
between the individual and the risk of serious harm. Romanian courts do not consider 
the situation in Iraq to be an internal armed conflict. Finally, Swedish legislation 
provides for a somewhat wider scope as it considers that also people fleeing “other 
severe conflict” should be granted subsidiary protection. The term is defined as a 
conflict that does not reach the level of being considered as an armed conflict. 
However, in this case there is a requirement of individual risk.  
 

                                                 
49 Vilvaharajah v United Kingdom (1991) 14 EHRR. 
50The exact term in German is “willkürliche Gewalt.” Slovenia has translated the term similarly. 
51 The situation in several areas of North and East Sri Lanka was considered one of indiscriminate 
violence, characterised by armed attacks, forced military enlistment including children, bombings, 
extortion of the civil population, forced displacements (CNDA, SR, 27 June 2008). 
52 HLR v France  (1997), 26 E.H.R.R 29. 
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Recommendations: 
 
22. Subsidiary protection should be granted to any individual entitled to non-
refoulement under the ECHR or international law. It should be seen as a residual 
status for people in need of protection who clearly fall outside a full and inclusive 
interpretation of the Refugee Convention, not as a substitute for refugee protection.  
 
23. Member States should elect to apply higher standards than the directive 
demands and refrain from applying the words “and individual” in article 15(c). 
 
24. The Commission should provide guidance or guidelines to Member States to 
help them determine whether a situation of “international or internal armed 
conflict” exists in a given region at a particular time. 
 
25. Member States should take a cautious approach in deciding whether an 
“international or internal armed conflict” is in progress, declaring when in doubt 
that such a situation exists, and that people fleeing from it merit protection. 
 
Article 17 - Exclusion 
 
Article 17 allows exclusion from subsidiary protection based broadly on the 
conditions listed in article 1F of the Refugee Convention, but also when the 
applicant “constitutes a danger to the community or to the security of the Member 
State in which he or she is present.” 
 
It is of concern that this article does not explicitly confirm the absolute prohibition on 
returns that would breach international human rights law.  
 
Implementation of article 17 
 
Legislation allows exclusion from subsidiary protection in accordance with article 17 
in 14 surveyed countries. Germany has not implemented this provision, instead 
denying residence permits based on factors similar to those in article 17. In practice, 
this denies access to the rights guaranteed in articles 20 to 34, except for non-
refoulement, accommodation and limited social benefits. Exclusion is also broader in 
Italy, where the definition of a “serious crime” covers acts committed in or outside 
the country, for which Italian law prescribes at least a sentence between 4 and 10 
years. In Poland not only subsidiary protection but also humanitarian status is 
withdrawn for inter alia reasons of public security and policy.  
 
Protection against refoulement 
 
The study shows that Belgium, France, the Netherlands and Romania implement 
non-refoulement very narrowly, allowing excludable people who cannot be deported 
to remain, but without extending them any social or civil rights. Other countries grant 
this category of people some form of legal status (residence permit, tolerated stay, 
temporary admission, discretionary leave to remain, etc.). The length of the permit 
and the rights that accompany it vary across the countries surveyed.  
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According to the survey findings the transposition of article 17 has not reduced the 
number of applicants being granted subsidiary protection who would previously have 
benefited from an equivalent status.  
 
Definitions of particular terms 
 
It is difficult to provide a clear overview of the interpretation of concepts used in 
article 17 such as “serious crime,” “danger” or “instigate or otherwise participate in.” 
Many countries have not yet developed jurisprudence. The most often interpreted 
concept is that of a “serious crime,” usually defined with reference to the severity of 
punishment provided in national criminal codes, ranging from crimes for which the 
prescribed sentence is longer than 3 years (Slovenia and Germany) to 10 years 
(Slovakia). In the UK a crime in consideration of deportation (not necessarily as an 
interpretation of 17(1)(b)) is considered particularly serious if there are elements of 
sex, arson, violence or drugs. 
 
Bulgarian legislation defines “danger” very broadly. The country is endangered if the 
individual has undertaken activity to threaten the basic rights and liberties of citizens, 
or the state’s territorial integrity and sovereignty, or presents a serious danger of 
armed attack, coup d’etat or reversal of the constitutional arrangements to establish 
political dictatorship or economic coercion or endangers in any manner whatsoever 
the democratic functioning of the country. In Germany there is no exact definition of 
who constitutes “a danger,” but Federal Office practice suggests that especially 
leaders of the exile branches of organisations on the United Nations or EU list of 
terrorist organisations are subject to this provision. The danger an individual actually 
constitutes to the security of the state is normally assessed with regard to the current 
danger from the organisation and the individual’s involvement in that organisation. A 
high probability that the individual will continue such activities in the future is also 
considered necessary. In Hungary the wording of the asylum act, “violates national 
security,” may be understood as requiring a higher standard than the directive, but this 
provision has not yet been applied in practice. 
 
Article 17(3) 
 
This article allows Member States to exclude someone from subsidiary 
protection, if he or she “has committed one or more crimes . . . which would be 
punishable by imprisonment, had they been committed in the Member State 
concerned, and if he or she left his or her country of origin solely in order to avoid 
sanctions resulting from these crimes.” 
 
In Bulgaria, the Czech Republic, Ireland, Luxemburg, Poland, Romania, 
Slovakia, Slovenia and the UK, legislation or jurisprudence allows exclusion from 
subsidiary protection on these grounds. The Dutch legislation has fewer requirements 
since it allows the exclusion of applicants even when the crime is not punishable by 
imprisonment and the applicant has not left the country of origin solely to avoid 
sanctions. On the other hand, Hungary and Slovakia require that the crime be 
punishable in national legislation with at least a 5 year imprisonment term. 
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Recommendations: 
 
26. States should guarantee the right of non-refoulement, accompanied by legal 
status and rights, to everyone who needs it. 
 
27. Although Member States are not generally bound by other comprehensive legal 
obligations to beneficiaries of subsidiary protection, they should not exclude people 
from subsidiary protection for reasons that would not lead to exclusion under the 
Refugee Convention. Subsidiary protection beneficiaries require international 
protection just as refugees do, and should not be subject to return to peril or faced 
with a life without social rights for any but the most serious reasons. 
 
Article 19 – Revocation of, ending of or refusal to renew subsidiary protection 
status 

Like article 17, article 19 fails to emphasise the absolute prohibition against 
returning an individual to face human rights violations, including torture or 
inhuman or degrading treatment. 

Implementation of article 19 
 
Revocation of subsidiary protection according to article 19 is permitted by the 
legislation of 15 surveyed countries. Elsewhere, the law and practice differ. In 
Austria national asylum legislation does not explicitly countenance revocation for 
misrepresentation or omission of facts, etc., but permits revocation of subsidiary 
protection if the reasons for granting it no longer exist. In the Netherlands the 
grounds for revocation or refusal are broader than in the directive, applying also when 
the person granted refugee status moves his main residence outside of the country.  
 
Recommendations: 
 
28. States should guarantee absolute protection against refoulement in accordance 
with a broad and inclusive understanding of international law. 
 
29. Member States should not withdraw subsidiary protection for reasons other 
than those that would permit the withdrawal of refugee recognition under a broad 
and inclusive reading of the Refugee Convention. 
 
3.7 Social Rights 
 
Chapter VII of the directive sets out the content of international protection. Article 21 
outlines the conditions for protection from refoulement. The directive also details the 
conditions under which persons granted protection have rights to residence permits 
(article 24), travel documents (article 25), and freedom of movement (article 32), and 
access to employment (article 26), education (article 27), social welfare (article 28), 
health care (article 29), accommodation (article 31), and integration facilities (article 
33). Article 23 sets out provisions for maintaining family unity.  
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Despite the broad set of rights guaranteed, the directive allows Member States to grant 
different sets of rights to refugees than to beneficiaries of subsidiary protection, as 
well as to differentiate the position of family members of beneficiaries in comparison 
to the beneficiaries themselves. In particular, rights attached to subsidiary protection 
can be significantly reduced. Limiting rights diminishes the quality of the protection 
granted, and negatively influences integration into the host state.53 The European 
Parliament recommended that the right to family reunification as enunciated in the 
Family Reunification Directive54 should apply as well to people granted subsidiary 
protection, but these recommendations were not adopted.55 
 
The study focused on three rights that influence integration particularly significantly: 
the rights to family reunification, to work, and to study.  
 
Article 23 – Maintaining family unity 
 
The directive provides protection beneficiaries the right to maintain family unity, and 
obliges states to provide family members with social rights. It leaves room for 
restrictions implied by “national procedures,” and allows Member States complete 
discretion to define “conditions applicable to” these benefits as they pertain to 
subsidiary protection. However, article 23 does not permit states to reduce benefits 
granted to family members of subsidiary protection beneficiaries below a level 
required to guarantee an “adequate standard of living.” ECRE has previously 
recommended that persons granted subsidiary protection and their family members 
receive the same rights as refugees, as they have similar needs.56 
 
Family unity is provided to Convention refugees in accordance with article 23 in most 
of the countries surveyed. In others, e.g. Austria, there are differences in 
interpretation of a family,57 or the content of the rights granted (Belgium and France) 
The Netherlands grants reduced rights to family members whose nationality differs 
from that of the protected person. The UK grants rights to the spouse and children of 
the applicant, but this is only mandatory as it pertains to pre-flight dependents who 
lived in the same household. Any other family members are subject to the discretion 
of the Home Office and normally have to show exceptionally compelling reasons. 
 

                                                 
53 See e.g., France Terre d’ Asile, Asile. La protection subsidiaire en Europe: une mosaïque de droits, 
September 2008 (providing a comparative analysis of the rights granted to beneficiaries of subsidiary 
protection in 5 Member States). A summary of findings can be accessed at: http://www.france-terre-
asile.org/index.php?option=com_content&task=view&id=64&Itemid=91. 
54 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification. 
55 See also ECRE, Information Note on Family Reunification, p. 2. 
56 ECRE, Information Note on the Qualification Directive , p. 14; ECRE, The Way Forward: Towards 
the Integration of Refugees in Europe, July 2005 (‘Way Forward Integration’), 
http://www.ecre.org/files/Integ.pdf, pp. 23-25; ECRE, Information Note on the Council Directive 
2003/86/EC of 22 September 2003 on the right to family reunification, 
http://www.ecre.org/files/frdirective.pdf. 
57 The notion there is not interpreted in accordance with article 8 ECHR. 
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Subsidiary protection 
 
The Czech Republic, France,58 Hungary, Ireland, Luxemburg, the Netherlands, 
Romania, Slovenia and Sweden grant essentially the same rights to beneficiaries of 
subsidiary protection as to refugees. Family reunification is excluded for this group in 
Germany, and some other countries apply additional regulations. For example in 
Austria, if the family member of a person with subsidiary status is outside Austria, 
that person is granted entry only following the first extension of the limited right of 
residence of the family member who enjoys subsidiary protection. 
 
Article 26 – Access to employment 
 
The directive grants refugees access to employment, but allows the limitation of this 
right for beneficiaries of subsidiary protection based on “the situation on the labour 
market.” Similarly, Member States may apply unspecified “conditions” to vocational 
training for beneficiaries of subsidiary protection. States should not treat beneficiaries 
of subsidiary protection differently than refugees. Lack of the right to work forces 
them to work illegally and risk exploitation, or to depend on social assistance.59  
 
Thirteen countries grant refugees the right to work in accordance with the directive. 
Slovenia does not provide the right to “vocational training and practical workplace 
experience” (article 26(4)). 
 
Subsidiary protection 
 
As with family reunification, not all of the countries allow beneficiaries of subsidiary 
protection to work. In Austria, people with subsidiary protection still need a work 
permit during their first year of protection status. In Germany, people with subsidiary 
protection have limited access to the labour market, depending on a review of the 
availability of “privileged aliens” for each job.60 Moreover, although this review is no 
longer required after 4 years of residence or 3 years of employment, whether or not to 
actually cease reviews is at the discretion of the administrative authorities. 
 
Article 27 – Access to education 
 
The directive provides access to education for all minors granted protection. It also 
requires that adults granted protection have access to general education and vocational 
training on the same level as other legally resident third country nationals. 
 
Most of the surveyed countries grant the right to education to refugees and 
beneficiaries of subsidiary protection. The provision has not been transposed in 
Austria, Germany and Portugal. Limited access to higher education is available to 
those granted subsidiary protection in Germany and Poland. 

                                                 
58 With the exception of residence permits that are valid for one year. 
59 ECRE, Information Note on the Qualification Directive, p.16; ECRE, Way Forward Integration, 
p.29. 
60 According to information received outside the context of this study, the work permit is valid for a 
year, but this review can take six months. Considering the time required for a job search and hiring 
procedures, this can all but destroy the right to work in practice. 
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In Slovenia, practical problems can arise regarding minors who will become adults 
before they finish primary or secondary school, because they will no longer be 
entitled to the same level of rights. The Ministry of Education has explained that they 
will be enrolled in the schooling system according to quotas for foreigners and will 
have the possibility to finish although they will become adults in the meantime.  
 
Recommendation: 
 
30. Beneficiaries of refugee status and subsidiary protection should receive the 
same substantive rights, as they have identical protection and social needs. 
Provision of social rights promotes the speedy and successful integration of 
protected people into their host societies.  
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Annex 1: List of Recommendations 
 
1. Member States should not automatically consider lack of documents or their late 
submission as evidence of insufficient cooperation or lack of credibility. Late 
submission of evidence should not be allowed to preclude consideration of that 
evidence. 
 
2. The Refugee Convention does not permit states to sanction refugees for a perceived 
lack of cooperation in any stage of the asylum determination process. Member States 
should not apply sanctions against applicants merely for failure to submit all available 
evidence, or to submit evidence in a timely manner. 
 
3. Decision makers should be required to obtain, and treat as legally relevant, 
objective, up to date and transparent Country of Origin Information (COI). The COI 
used in arriving at decisions should be available to asylum applicants and their 
representatives. In the event of a negative decision based on COI, the decision maker 
should be required to indicate to the applicant in writing the information used to 
support that decision. The EU should establish and maintain a common, independent, 
and publicly available COI database. 
 
4. The applicant should enjoy the benefit of the doubt if all available information has 
been examined and the applicant has shown a reasonable fear of persecution. 
Credibility analysis should be related to relevant aspects of the claim and based on 
trustworthy evidence. In the event of an adverse credibility determination, asylum 
seekers should be allowed to clarify the information they have provided. 
 
5. Member States should accept that the absence of a functioning state authority 
demonstrates that no state authority is able or willing to provide protection against 
persecution or serious harm. 
 
6. A broad and inclusive interpretation of the Refugee Convention, which the 
Qualification Directive aspires to, must recognise gender-based persecution such as 
genital mutilation or domestic violence as persecution based on membership in a 
particular social group. 
 
7. Member States should not use the concept of non-state actors of protection to deny 
refugees asylum in Europe. 
 
8. Member States should use their right to implement higher standards when applying 
article 7(2), and evaluate the actual availability of protection, rather than merely 
whether the state of protection “take[s] reasonable steps to” prevent persecution or 
serious harm. 
 
9. When applying the IPA, states should always ascertain that the country of origin 
will provide sufficient, accountable, and durable protection. 
 
10. Member States should not apply the IPA when the state is the actor of persecution, 
or the persecution is in any way imputable to the state. 
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11. Member States should not apply the IPA as a blanket measure, as this contravenes 
the requirement to consider each asylum application on its merits. 
 
12. Member States should not apply the IPA when return is in fact impossible due to 
technical obstacles. Without access, no IPA exists. 
 
13. States that use article 8(3) to refuse protection despite technical obstacles to return 
should provide an alternative legal status to those who cannot return. 
 
14. “Particular social group” should be interpreted in a broad and inclusive way. 
 
15. Member States should use the flexibility afforded by the words “in particular” in 
article 10(1)(d) to grant protection based on either an innate characteristic or social 
perception, rather than requiring both, as the remainder of article 10(1)(d) appears to 
indicate. This interpretation is consistent with the Refugee Convention, in that 
protection is provided solely on the basis of an innate characteristic, but if a 
persecutor perceives that characteristic, then whether or not an individual actually 
possesses the characteristic is immaterial to the risk of persecution. 
 
16. States should apply the exclusion clauses narrowly, on grounds relating only to 
acts contrary to international human rights principles, and civil crimes of the most 
serious nature committed before admission to the host state. States should establish 
and exercise criminal jurisdiction over such acts and crimes. 
 
17. Properly excluded people who cannot be deported according to article 3 ECHR or 
other human rights instruments should receive an alternative status that allows them to 
remain and provides at least the basic social rights to which all people are entitled 
under international humanitarian law. 
 
18. States should not exclude applicants who “instigated or otherwise participated in” 
the commission of crimes if they are not individually responsible under international 
criminal law. 
 
19. Asylum seekers should not be excluded from protection on the basis of 
confidential evidence, as such practices violate basic European principles of 
transparent and accountable decision making. 
 
20. Article 14(4) cannot be applied without placing the state invoking it in violation of 
the Refugee Convention. While article 14(4) does not require such violations, it 
purports to allow them. Therefore, Member States have no lawful alternative but to 
never apply article 14(4).  
 
21. For the purposes of article 21(2) (conditions under which Member States may 
refoule a refugee), the meaning of “reasonable grounds for regarding” a refugee as “a 
danger to the security” of a Member State should be carefully specified, to encourage 
compliance with the Refugee Convention. Similarly, Member States should define 
“particularly serious crime” with reference to recognised norms of international law, 
rather than national criminal codes. 
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22. Subsidiary protection should be granted to any individual entitled to non-
refoulement under the ECHR or international law. It should be seen as a residual 
status for people in need of protection who clearly fall outside a full and inclusive 
interpretation of the Refugee Convention, not as a substitute for refugee protection. 
 
23. Member States should elect to apply higher standards than the directive demands 
and refrain from applying the words “and individual” in article 15(c). 
 
24. The Commission should provide guidance or guidelines to Member States to help 
them determine whether a situation of “international or internal armed conflict” 
exists in a given region at a particular time. 
 
25. Member States should take a cautious approach in deciding whether an 
“international or internal armed conflict” is in progress, declaring when in doubt that 
such a situation exists, and that people fleeing from it merit protection. 
 
26. States should guarantee the right of non-refoulement, accompanied by legal status 
and rights, to everyone who needs it. 
 
27. Although Member States are not generally bound by other comprehensive legal 
obligations to beneficiaries of subsidiary protection, they should not exclude people 
from subsidiary protection for reasons that would not lead to exclusion under the 
Refugee Convention. Subsidiary protection beneficiaries require international 
protection just as refugees do, and should not be subject to return to peril or faced 
with a life without social rights for any but the most serious reasons. 
 
28. States should guarantee absolute protection against refoulement in accordance 
with a broad and inclusive understanding of international law. 
 
29. Member States should not withdraw subsidiary protection for reasons other than 
those that would permit the withdrawal of refugee recognition under a broad and 
inclusive reading of the Refugee Convention. 
 
30. Beneficiaries of refugee status and subsidiary protection should receive the same 
substantive rights, as they have identical protection and social needs. Provision of 
social rights promotes the speedy and successful integration of protected people into 
their host societies.  
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Annex 2: ELENA Qualification Directive Questionnaire 
  

TRANSPOSITION 
 
1. Has the Qualification Directive been transposed into national law? 
 
2. If yes, on what date and in what form was it transposed? 
 
3. If the directive was transposed, please note any mistranslation of relevant 
provisions in your national legislation, especially those related to the articles listed 
above: 
 
4. With regard to these articles, please note any provisions in respect of which your 
Member State has adopted (or kept) a higher standard than that found in the directive: 
 
5. If the directive has not been transposed, has it been implemented (e.g. by 
regulations or instructions, or in binding jurisprudence by courts or administrators)?  
Please comment: 
 

QUALIFICATION 
 

CHAPTER 2: ASSESSMENT OF APPLICATIONS FOR INTERNATIONAL 
PROTECTION 

 
ARTICLE 4  
 
6. Have rules concerning evidentiary assessment in refugee status determination 
significantly changed in your country since the directive was adopted? 
 
ARTICLE 4(1) 
 
7a. Does your country’s legislation impose a duty on the applicant to submit all 
elements needed to substantiate the application for international protection, as allowed 
in article 4(1)? Please comment. 
 
7b. What duties regarding procedures and evidence does the legislation place on the 
Member State when assessing an application? How it is applied in practice? 
 
7c. How has the term “cooperation” in article 4(1) been interpreted in national 
legislation and jurisprudence? 
 
7d. Has national legislation or jurisprudence interpreted “as soon as possible” as 
contained in article 4(1)? 
 
7e. If the answer is yes, please specify any time limits regulated by law or imposed in 
practice.  Are there exceptions to these limits? What is the practice when the limits are 
waived? What consequences can occur if the applicant fails to submit all elements 
needed to substantiate the application “as soon as possible”?  
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ARTICLE 4(2) 
 
8. What are the elements required to substantiate an application for international 
protection in national law or practice? Are any elements beyond those enumerated in 
article 4(2) considered necessary to substantiate a claim? Please explain. 
 
ARTICLE 4(3) 
 
9a. Is the assessment of applications carried out in accordance with article 4(3)? 
 
9b. In what form does the requirement of “individualised” assessment of asylum 
claims appear in national legislation or jurisprudence? Does the legislation establish a 
link between this requirement and the research/use of country of origin information? 
 
9c. Does the requirement in Article 4(3)(a) “the manner in which they are applied” 
appear in your country’s national legislation? If yes, how is it formulated?  
 
9d. Are there any additional requirements for the assessment of the facts and 
circumstances surrounding an application for international protection? 
 
ARTICLE 4(4) 
 
10a. Does your national legislation or practice perceive previous persecution as an 
indication of the applicant’s well founded fear of persecution? Please comment. 
 
10b. Has domestic legislation or jurisprudence specified the criteria to establish “good 
reasons” to consider that persecution or serious harm will not occur again? 
 
ARTICLE 4(5) 
 
11a. Does domestic legislation or jurisprudence require an asylum seeker who is not 
able to present adequate evidence to substantiate his/her claim to meet the conditions 
listed in article 4(5)? 
 
11b. If yes, are the conditions required identical to those in article 4(5)? Please 
indicate any differences. 
 
11c. Is the principle of the “benefit of the doubt” mentioned in your country’s asylum 
legislation in connection with refugee status determination? Is it used in practice? 
 
ARTICLE 6 
 
12a. Has the definition of non-state actors of persecution or serious harm (Article 6(b) 
and (c)) been transposed literally in domestic legislation?  If not, please explain the 
differences. 
 
12b. Are non-state actors of persecution or serious harm as defined in article 6(c) 
recognised in practice? 
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12c. If yes, please state what types of non-state actors has been accepted as such (both 
in relation to countries with and without functioning state authorities). If no, please 
give an example.  
 
12d. Are there any types of non-state actors of persecution or serious harm that have 
not been accepted as such?  For  what reason? 
 
12e. Is domestic legislation on the actors of persecution as regards assessment of 
eligibility for refugee status different from legislation on actors of serious harm as 
regards assessment of eligibility for subsidiary protection status? 
 
ARTICLE 7 
 
ARTICLE 7(1) 
 
13a. Does your national legislation define actors of protection in accordance with 
article 7(1)? 
 
13b. If the answer is no, please explain who can be an actor of protection according to 
your national legislation. 
 
13c. Have there been cases concerning non-state actors of protection, either before or 
after the enactment of the directive? 
 
13d. If yes, how is the term defined in jurisprudence? Does it reflect the directive? 
 
13e. How is “a substantial part of the territory of the State” interpreted in your 
national legislation/jurisprudence? 
 
13f. Does national law concerning actors of protection in the assessment of refugee 
status differ from that concerning the assessment of qualification for subsidiary 
protection? If yes, please explain how these differ. 
 
ARTICLE 7(2) 
 
14a Is the definition of protection applied in accordance with article 7(2)? If the 
answer is no, please explain any differences. 
 
14b. In assessing the availability of protection, must the ‘reasonable steps’ required by 
article 7(2) actually be effective? 
 
ARTICLE 7(3) 
 
15. Does national legislation state the obligation to refer to relevant Council acts for 
guidance on whether an organisation controls a state or a substantial part of its 
territory? Please comment. 
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ARTICLE 8  
 
ARTICLE 8(1) 
 
16a. Does your national legislation/jurisprudence allow the use of ‘internal protection’ 
in accordance with article 8(1) of the directive? 
 
16b. If article 8(1) was not applied previously, has its transposition led to fewer 
people being granted protection status? 
 
16c. Is the requirement of “reasonableness” included in the definition, or does it 
otherwise appear in your national legislation when discussing the internal protection 
alternative? If yes, please explain what criteria apply for the applicant to “reasonably” 
be expected to stay in a part of the country. 
 
16d. Are any other criteria required in order to assess the possibility of internal 
protection? Especially, does your national legislation/jurisprudence reflect the 
UNHCR’s guidelines? 
 
16e. Does the internal protection alternative apply to determination procedures of both 
refugee status and subsidiary protection? 
 
16f. During the determination procedure, is the internal protection alternative 
considered before or after the assessment of well founded fear? Please comment. 
 
16g. Is the internal protection alternative evaluated based on individual circumstances, 
or as a blanket measure applied to certain categories of applicants? Please comment. 
 
16h. Does article 8 apply in cases where protection is granted by non-state actors? 
Please comment. 
 
16i. If the state is the actor of persecution, or tolerates the persecution, is the internal 
protection alternative considered? 
 
16j. If yes, is there a strong presumption against finding an internal protection 
alternative? Please describe. If no, please cite relevant national legislation or examples 
from case law. 
 
ARTICLE 8(2) 
 
17. What kinds of “personal circumstances” and “general circumstances” are 
considered when assessing whether internal protection applies as established in article 
8(1)? 
 
ARTICLE 8(3) 
 
18a. Does your national legislation or jurisprudence allow the application of ‘internal 
protection’ in accordance with article 8(3)? 
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18b. If yes, has national legislation elaborated on the requirements to be met in order 
to return an applicant to the country of origin despite “technical obstacles”? Please 
comment. 
 
18c. Has such a provision been applied in practice? If so, please describe. 
 
18d. If article 8(3) is applied, is an alternative status granted to those refused 
protection on this basis but unable to return to the proposed destination of internal 
protection? If the answer is yes, please briefly explain the status conferred. 
 

CHAPTER III: QUALIFICATION FOR BEING A REFUGEE 
 
ARTICLE 9(1) 
 
19a. Has the definition of acts of persecution been transposed literally into national 
law? 
 
19b. If the answer is no, how have these acts been defined?  
 
ARTICLE 9(2) 
 
20a. Have the examples of persecution defined in article 9(2) been transposed literally 
into national law? 
 
20b. If the answer is no or partially, please state which provisions of article 9(2) were 
transposed literally, which were not, and whether additional examples of persecution 
are given. 
 
ARTICLE 9(3) 
 
21. How does your national law interpret the necessary “connection” between 
persecution and the five Convention grounds? Is a nexus between the five grounds 
and the lack of protection sufficient, or is a connection with the acts of persecution 
required? 
 
ARTICLE 10 
 
22. Are reasons for persecution assessed in accordance with article 10? If the answer 
is no, please state where national law/practice differs. 
 
ARTICLE 10(1) 
 
23a. Does national law require that a “particular social group” share an “innate 
characteristic” or “common background,” and be perceived as a distinct group by the 
surrounding society, or will satisfaction of either of these criteria establish a particular 
social group? 
 
23b. Has the implementation of the directive changed this interpretation? 
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ARTICLE 10(2) 
 
24a. Has article 10(2) been transposed literally into national legislation? 
 
24b. If not, does national legislation provide that the applicant need not actually 
possess the characteristic that attracts the persecution? 
 
ARTICLE 12 
 
25a. Are the criteria to exclude an asylum seeker from refugee status applied in 
accordance with article 12? If the answer is no, please state where national law and/or 
practice differs. 
 
25b. Are you aware of cases where applicants were refused refugee status on the 
grounds set out in article 12?61 
 
25c. If the answer is yes, were they protected from refoulement under article 3 ECHR 
or under other international human rights instruments? Please explain on which 
ground they were excluded and what is their legal status. 
 
25d. In your opinion (or if you have statistics/figures), has the transposition of the 
directive led to an increase in excluded applicants? 
 
25e. If the answer is yes, please explain the (new) arguments developed by national 
authorities.  Otherwise, please comment if you expect this to happen in the future. 
 
ARTICLE 12(2) 
 
26a. Has article 12(2)(b)’s concept of “particularly cruel actions” been defined more 
specifically? Has it been used in practice? If the answer is yes, please explain. 
 
26b. Are “acts contrary to the purposes and principles of the United Nations” defined 
in accordance with recital 22 of the Qualification Directive? Please comment. 
 
ARTICLE 12(3) 
 
27a. Has article 12(3) been used to exclude an applicant from refugee status by using 
evidence of a confidential nature? If the answer is yes, please give some more details 
on the case. 
 
27b. Are family members of a person excluded under article 12 also automatically 
excluded from protection? Please comment. 
 
27c. How are ‘instigation’ and ‘participation’ defined in national legislation or case 
law? 
 
                                                 
61 Articles 1 and 2 of the United Nations Charter relate to international peace and security and peaceful 
relations between States. Hence UNHCR has argued that only people who have been in power could 
violate these provisions. (UNHCR, 2005, p. 28). 
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CHAPTER IV: REFUGEE STATUS 
 

ARTICLE 14  
 
ARTICLE 14(3) 
 
28a.  Does your national legislation allow revoking, ending or refusing to renew the 
right to refugee status in accordance with article 14(3)? Please comment. 
 
28b. Have there been cases concerning the “misrepresentation or omission of facts, 
including the use of false documents”? 
 
28c. If the answer is yes, please expand below and assess the extent to which these 
criteria are sufficient for revoking, ending or refusing to renew refugee status. 
 
28d. In your Member State, can a refugee have his/her status revoked after 
recognition, for crimes outside the scope of Convention Article 1F(a) or 1F(c)? 
 
If the answer is yes, please describe the case(s). 
 
ARTICLE 14(4) 
 
29a. Does national legislation permit the revocation of, or refusal to grant, refugee 
status on the grounds set out in article 14(4)? Please comment. 
 
29b. Is the burden of proof explicitly on the Member State applying the provision? 
Please comment. 
 
29c. Has the term “particularly serious crime” in article 14(4)(b) been defined more 
precisely in your national legislation and/or jurisprudence? If the answer is yes please 
describe. 
 
ARTICLE 14(5) 
 
30a. Does your Member State apply article 14(5)? 
 
30b. If the answer is yes, have there been cases where an applicant was refused 
refugee status on grounds set out in article 14(4) before a decision to grant refugee 
status was taken? 
 
30c. If the answer is yes, please explain how the “danger to the security of the 
Member State” or “a danger to the community of that Member State” was interpreted. 
 
30d. What status was the applicant given or was s/he deported? 
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CHAPTER V: QUALIFICATION FOR SUBSIDIARY PROTECTION 
 

ARTICLE 15 
 
31a. Is refugee status assessed before subsidiary protection is considered? Are there 
two distinct applications or is it treated as a sequential procedure? 
 
31b. Who qualifies for subsidiary protection according to your national legislation 
and/or jurisprudence? Has the transposition of the directive expanded the category of 
persons who can receive protection? 
 
31c. Has the transposition of the directive effectively narrowed the definition of 
previous national de facto statuses?  If so, has this left a category of persons without a 
legal status that would previously have been granted a status, or resulted in subsidiary 
protection status for any persons who previously would have been recognized as 
refugees? 
 
ARTICLE 15(b) 
 
32. Is article 15(b) interpreted in your Member State in line with its international 
obligations, i.e. European Court of Human Right’s interpretation of article 3? (are the 
words “in the country of origin” added to the wording of article 3?)  
 
ARTICLE 15(c) 
 
33a. Have there been cases concerning the applicability and interpretation of article 
15(c)? If yes, please explain the scope and interpretation given by the relevant 
authority. 
 
33b. How has your Member State interpreted ‘individual’? Is recital 26 used by your 
Member State?  Is the applicant required to show a particular degree of individual 
harm?  
 
33c. How has your Member State interpreted ‘indiscriminate violence’?  Please give 
examples of situations that were considered to be of ‘indiscriminate violence.’ 
 
33d. How has your Member State interpreted ‘internal armed conflict’?  What 
situations has your Member State considered to be a situation of armed conflict? 
 
ARTICLE 17  
 
34a.  Does national legislation allow exclusion from subsidiary protection in 
accordance with article 17? If the answer is no, please state where national law 
differs. 
 
34b. What rights and status are accorded to people excluded from subsidiary 
protection who cannot be returned under article 3 ECHR or other international human 
rights instruments? 
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34c. Has the transposition of article 17 served to reduce the number of applicants 
being granted subsidiary protection who would have benefited from that status 
previously? 
 
34d. If the answer is yes, which provisions are most often used to exclude applicants? 
 
ARTICLE 17(1) 
 
35a. Has national legislation or case law defined “serious crime” from article 
17(1)(b)? If the answer is yes, please provide the definition or give examples from 
case law. 
 
35b. Has national legislation/practice given a more detailed definition of “danger” and 
whether the authorities will test the balance between the community and the applicant 
as provided for in article 17(1)(d)? 
 
35c. If the answer is yes, please explain the interpretation given, how the balance is 
assessed, and give example(s) if applicable. 
 
ARTICLE 17(2) 
 
36. How has article 17(2)’s “instigate or otherwise participate in” language been 
applied? 
 
ARTICLE 17(3) 
 
37a. Does your national legislation or jurisprudence provide for the exclusion of a 
person from subsidiary protection on the ground established in article 17(3)? Please 
comment. 
 
37b. Are there additional national law criteria for exclusion from subsidiary protection 
status? If the answer is yes, please describe and give some examples. 
 

CHAPTER VI:  SUBSIDIARY PROTECTION STATUS 
 
ARTICLE 19  
 
38. Does your national legislation or jurisprudence permit the revocation of subsidiary 
protection status on the grounds set out in article 19? If not, please indicate where 
national law/jurisprudence differs. 
 

CHAPTER VII:  CONTENT OF INTERNATIONAL PROTECTION 
 
This section does not attempt a comprehensive evaluation of the impact of Chapter 
VII.  Rather, it seeks a general view of the effect of a few articles of particular 
importance to the integration of protection beneficiaries:  articles 23 (family unity), 26 
(access to employment), and 27 (access to education).  
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ARTICLE 23 
 
39a. Has article 23 been transposed into national legislation? Please comment. 
 
39b. If refugees and recipients of subsidiary protection are treated differently with 
respect to family unity, please indicate the main differences. 
 
ARTICLE 26 
 
40a. Has article 26 been transposed into national legislation? Please comment. 
 
40b. If refugees and recipients of subsidiary protection are treated differently with 
respect to employment access, please indicate the main differences. 
 
ARTICLE 27 
 
41a. Has article 27 been transposed into national legislation? Please comment. 
 
41b. If refugees and recipients of subsidiary protection are treated differently with 
respect to access to education, please indicate the main differences. 
 
ARTICLES 20-34 
 
42. Please share any additional information you consider relevant regarding how your 
Member State has upheld the rights of protection beneficiaries pursuant to Articles 
20-34.  In particular, please highlight ways in which your state recognizes different 
sets of rights for refugees versus those granted subsidiary protection. 
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